The Supreme Court of Canada
in 1999: The year in review

I n the 1999 calendar year, the Su-
preme Court of Canada handed
down 18 constitutional cases, down
slightly from 21 constitutional decisions
in 1998 and 22 in 1997. But, overall, the
output of the court in 1999 was signifi-
cantly lower than in previous years, with
the court handing down a total of just 73
decisions. This represents a drop from
the established pattern in the 1990s—a
period during which the court tended to
decide over 100 cases annually (includ-
ing 124 decisions in 1996 and 150 in
1993). In 1999, about one of every four
decisions was decided on constitu-
tional grounds (including Charter, divi-
sion or powers, and aboriginal issues).

Not only was output down in 1999,
but the court sat for just 55 days during
the year, which is significantly lower
than the average of 75 sitting days over
the 1995-98 period. The period be-
tween filing an application for leave to
appeal and the decision on leave also
increased to 5.2 months (up from 3.9
months in 1998), and the period be-
tween the hearing of an appeal and
judgment increased to 5.4 months (al-
most double the 2.8 months achieved in
1998 and 1997).

There is no obvious explanation for
this decline in output and workload in
1999. One possibility is that the retire-
ments of Chief Justice Lamer and Jus-
tice Cory somehow left the court
shorthanded for part of the year. On the
other hand, the transition to the new ap-
pointees, Justices Arbour from Ontario
and Lebel from Quebec, appeared (to
outside observers at least) to be fairly
smooth and seamless. It will be interest-
ing to track these output and workload
figures for the 2000 year to see whether
the numbers move back up to the levels
achieved in earlier years.

It continues to be very difficult to ob-
tain leave to appeal to the highest court,
with just 12 percent of applicants for
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leave being successful in 1999. Also
noteworthy is that the court received
about 20 percent fewer applications for
leave in 1999 as compared with 1998
(458 versus 572), which means that al-
though the percentage of successful ap-
plicants remained relatively constant
last year, the absolute number of suc-
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cessful leave applications was signifi-
cantly lower.

CONSTITUTIONAL CASES

Of the 18 constitutional cases in 1999, 14
were Charter cases, 2 were federalism
cases, and 2 were aboriginal rights
cases. The claimants succeeded in their
claims against government in 5 of the 14
Charter cases in 1999, a “success rate”
of 36 percent. This is consistent with the
established pattern that we have tracked
in recent years, with about one in every
three Charter cases decided by the Su-
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preme Court resulting in a “win” for the
individual claimant. In the two federal-
ism cases, success was divided: the fed-
eral government succeeded in the M &
D Farms case and the provinces were
successful in the Westbank First Nation
case. The two aboriginal claimants
were both successful (in Sundown and
Marshall), although the court in
Marshall later attempted to narrow the
implications of its reasoning when it dis-
missed an application for a rehearing by
one of the intervenors.

KEY DECISIONS IN 1999

Of the 1999 constitutional cases, the
equality rights decision in Law ap-
peared to be the most significant in
broader jurisprudential terms. In Law
the court attempted to consolidate the
disparate strands of analysis that had
emerged in the mid-1990s in relation to
the meaning of s. 15 of the Charter. The
court put forward a complicated and
multi-layered test that seems to turn on
whether a particular distinction amounts
to a denial of a claimant’s human dig-
nity. As Chris Bredt notes elsewhere in
this issue, the question whether a legal
distinction violates human dignity is an
extremely indeterminate criterion that
lower courts will have considerable dif-
ficulty in applying in the future.

The puzzle is why the court contin-
ues to regard it as so important to dis-
miss cases at the s. 15 stage, rather than
let the claim through to s. 1 where the
Oakes test could be applied in the nor-
mal fashion. The Oakes test has proven
itself flexible and adaptable to a wide
variety of contexts in recent years. It
thus seems difficult to understand why it
should be made so difficult for a claim-
ant in a s. 15 case to get through to s. 1.
Significantly, of the 33 equality rights
cases decided by the Supreme Court in
the 1990s, s. 1 was determinative in just
one instance—the 1995 decision in
FEgan. In the other 32 cases, the claim
was either dismissed at the s. 15 stage
or, if the claimant succeeded in estab-
lishing a s. 15 violation, the Charter

claim succeeded at the s. 1 stage. This
pattern seems the natural consequence
ofthe Court’s s. 15 jurisprudence, which
in effect substitutes the “dignity” analy-
sis developed under s. 15 in place of the
Oakes s. 1 test. (Note, however, that the
court has been relatively receptive to
s. 15 claims overall, with about one in
three such claims succeeding. The point
is that the s. 1 Oakes test almost never
proves determinative in the outcome.)

In previous years we have noted that
Charter claims were more likely to suc-
ceed in criminal cases than in non-
criminal cases. That trend was reversed
in 1999, where just one of the six crimi-
nal law Charter claimants was success-
ful, while four of the eight non-criminal
claimants succeeded. Over the entire
decade, however, claims in the criminal
law context have resulted in the greatest
success at the Supreme Court level. For

FIGURE 2 FREQUENCY OF CHARTER CLAIMS

BY CHARTER SECTION

120 —

10 —
°
5 100 — 102
8
2 90
]
v
c
9 70—
k]
g 60
o
E T 50
o« - 44
5 40
g 30 3 33
E ol = 2
>
Zz

0 l l l l l l l l J
s. 2(b) s. 7 s.8 s.9 s.10(b) s. 1(b) s.1(d) s.12 s. 15

Sections

Canada Watch ¢ September-October 2000 ¢ Volume 8 ® Numbers 1-3



example, claims based on s. 11(d) (the
presumption of innocence and guaran-
tee of trial by an independent tribunal)
succeeded in nearly one out of every
two cases in which they were raised
over the decade. This is followed by
claims based on s. 15 (with a 33 percent
success rate), and s. 10(b) (right to coun-
sel, with a 32 percent success rate). At
the other end of the scale, claims based
on s. 12 (cruel and unusual punish-
ment) were rejected in each of the 10
cases in which such claims were raised.

CHARTER ACTIVISM

The debate over judicial activism has
gained additional momentum over the
past year, as the contributions by Peter
Hogg, Guy Giorno, and Ted Morton un-
derline. But regardless of one’s views
on the relative merits of the different po-
sitions in the debate, the fact remains
that the Supreme Court itself is divided
over the extent to which it is appropriate
to use the Charter to overturn the deci-
sions of legislatures and public officials.
The most “activist” member of the court
over the past decade has been Justice
John Major from Alberta, who has fa-
voured the Charter claimant in 42 per-
cent of the Charter cases in which he
has participated. Relative newcomer
Justice lan Binnie has also favoured the
claimant in 42 percent of cases (albeit
having sat on far fewer cases than Jus-
tice Major). In contrast, the new Chief
Justice, Beverley McLachlin, has fa-

voured the Charter claimant in 27 per-
cent of cases in which she has partici-
pated. Quebec Justices LHeureux-Dubé
and Gonthier are least likely to rule in
favour of the Charter claimant (each
with a 20 percent success rate in the
1990s), although it should be noted that
Justice L'Heureux-Dubé is very recep-
tive to s. 15 claims and much less recep-
tive to other kinds of Charter arguments.

THE ROLE OF INTERVENORS

Over half of the constitutional cases be-
fore the Supreme Court now feature
the participation of “intervenors”—per-
sons or groups that are not parties to
the case itself but are given the right to
file written materials and sometimes
make oral arguments. This is in stark
contrast to the situation as recently as
the late 1980s, when the Supreme
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Court was criticized for being overly
restrictive in granting third parties the
right to make submissions.

As might be expected given their au-
tomatic right to intervene in constitu-
tional cases, the most frequent inter-
venors are governments, with slightly
less than one-half (168) the total 354 in-
terventions over the past four years hav-
ing been by governments. Significantly,
the most frequent government inter-
venor before the Supreme Court during
this period has been the Attorney Gen-
eral of Quebec, which intervened in 28
cases over the past four years. This was
followed by the government of Canada
(25 interventions), British Columbia
(24), and Alberta (21). Ontario inter-
vened 19 times in the past four years.
The fact that Quebec was the most fre-
quent government intervenor is surpris-
ing since there tend to be fewer constitu-
tional cases at the Supreme Court level
from the province of Quebec than from
either of Ontario or British Columbia.
One might have expected the most fre-
quent provincial government intervenor
to have been one of these two prov-
inces, rather than Quebec. The four At-
lantic provinces, Prince Edward Island
(3), Newfoundland (2), Nova Scotia
(3), and New Brunswick (3), are the
least likely to intervene in constitutional
cases before the Supreme Court. These
provinces also tend to have relatively
fewer constitutional cases heard by the
Supreme Court.
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Apart from governments, the largest
single group of intervenors are non-
profit organizations, including regis-
tered charities, law-related organiza-
tions, industry associations, and other
non-profits. A total of 76 different non-
profit organizations intervened before
the Supreme Court during the last four
years, including 27 registered charities,
14 law-related organizations (such as
the Canadian Bar Association and the
Criminal Lawyers Association), and 5
industry groups (such as the Canadian
Manufacturers’ Association and the Re-
tail Council of Canada). There were 19
aboriginal organizations, 3 trade unions,
5 corporations, and 11 individuals who
also intervened over the past four years.

Among non-profit organizations, reg-
istered charities have been the most fre-
quent intervenors in constitutional
cases, with 27 charitable organizations
making a total of 41 appearances. This
is followed by law-related groups (23
times) and individuals (17 times). The
19 aboriginal organizations have ap-
peared 28 times over the past four years.
Corporations and trade unions rarely
intervene in constitutional cases.

The relevant numbers are set out in
tables 1 and 2.

Certain organizations tend to inter-
vene more frequently than others. The
most frequent non-governmental
intervenor during this period was the
Canadian Civil Liberties Association
(CCLA), which intervened eight times.
Moreover, in all eight instances, the
CCLA intervened in support of the
Charter claimant. This was followed by
the Women'’s Legal Education and Ac-
tion Fund (LEAF), the BC Fisheries
Survival Council, the BC Wildlife Fed-
eration, and Delgamuukw et al., each
of whom intervened five times. How-
ever, these intervenors (unlike the
CCLA) did not always intervene in sup-
port of the individual claimant, but
sometimes intervened to uphold the
legislation or government action that
was under scrutiny. (It should also be
noted that the BC Fisheries Survival

Council, the BC Wildlife Federation,
and Delgamuukw all intervened in a
series of aboriginal rights cases in
1996, but have not intervened in any
other year or in any other context.)
Only one trade union organization (the
Canadian Labour Congress) and one
private corporation (Canadian National
Railway Company) intervened three or
more times in the Supreme Court.

In 1999, at least, government inter-
venors were more successful than non-

government ones. The Centre for Public
Law and Public Policy contacted all of
the intervenors who appeared in 1999
in an attempt to ascertain whether or
not their intervention was successful.
(Success is defined here in terms of
supporting the party that eventually pre-
vailed in the litigation.) The 29 interven-
tions by attorneys general that we re-
viewed resulted in a successful inter-
vention in 21 instances. In contrast, in
the 53 interventions by non-governmen-

TABLE 1 APPEARANCES BY PUBLIC INTEREST
ORGANIZATIONS, 1996-1999

Registered  Law-related Industry  Misc. non-profit Total
Year charities organizations groups organizations appearances
1996 0 1 4 17 22
1997 18 10 1 10 39
1998 9 8 0 12 29
1999 14 4 4 15 37
Total 41 23 9 54 127

TABLE 2 APPEARANCES BY OTHER ENTITIES, 1996-1999

Total
Trade Aboriginal appearances
Year unions Corporations organizations Individuals by year
1996 0 3 14 12 29
1997 0 3 3 0 6
1998 1 0 4 4 9
1999 5 2 7 1 15
Total 6 8 28 17 59
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tal entities that we reviewed in 1999, the
intervention was successful in 28 cases.

These data are relevant to the con-
tinuing debate over the role of the
courts in constitutional litigation. In the
early years of the Charter, certain Char-
ter critics argued that only profitable
corporations and wealthy private indi-
viduals would have the resources nec-
essary to fund expensive litigation all
the way to the Supreme Court level.
Partly in response to these fears, the
government of Canada instituted a
Court Challenges Program, designed to
fund litigation in language rights and
equality rights cases. The theory of the
Court Challenges Program is that, by
providing funding to groups or interests
that would not otherwise have the re-
sources to undertake litigation, such
groups will have the opportunity to use
constitutional rights to advance their in-
terests before the courts. Although the
Court Challenges Program was can-
celled in the early 1990s, it was rein-
stated following the 1993 federal elec-
tion and currently funds litigation in lan-
guage rights and equality rights cases.

We have not attempted to ascertain
how many of the intervenors in the
cases examined received funding di-
rectly or indirectly (either in the form of
grants or other subsidies). (It should
also be remembered that our study ex-
amined only the intervenors, not the
principal parties in the litigation.) Never-
theless, these data suggest that non-
traditional interests, particularly chari-
ties, aboriginal groups, and non-profit
organizations, have effectively seized
the opportunity to intervene in litigation
before the Supreme Court. In this
sense, the fears that the Charter would
be used unduly by profitable corpora-
tions or the wealthy to reinforce their
pre-existing privilege do not seem to be
borne out by these statistics.

BALANCING THE ROLES OF
INTERVENORS AND PARTIES

There is a strong tendency to have mul-
tiple intervenors in a single proceeding.
In those cases where intervenors ap-
pear at all, there is an average of almost

six intervenors in a single proceeding.
Moreover, in these cases one typically
finds that there are intervenors on both
sides of the issue. For example, in the
recent Mills case (R. v. Mills (1999))
dealing with the right of an accused per-
son to obtain psychiatric records of a
complainant in a sexual assault case,
there were a total of 18 intervenors, in-
cluding 8 attorneys general and 10 non-
governmental bodies or persons. Al-
though it is not clear from the court’s
opinion precisely what position was
taken by all the intervenors, most of
them appear to have intervened in sup-
port of the constitutionality of the legis-
lation and against the position taken by
the accused, whose liberty was at stake
in the proceeding.

Before 1987, it was generally not pos-
sible to intervene in a criminal case,
with the court taking the position that
criminal cases involve only the citizen
and the state rather than third parties.
Now, however, interventions are com-
monly granted in criminal matters. For
example, there were intervenors in 28 of
the 70 criminal law constitutional cases
decided over the past 4 years (approxi-
mately 40 percent.) Although this level
of intervention is lower than for non-
constitutional cases, it nevertheless
raises some concerns about the appro-
priateness of the court’s current prac-
tice, since an individual accused may
be forced to confront not only the
Crown but also an array of other groups
and organizations. Moreover, these
other organizations will typically be far
better funded that the individual ac-

cused and, indeed, may be govern-
ments or other organizations that are
funded partly or wholly through grants,
subsidies, or the tax system.

The Supreme Court announced in
August 1999 that, in future, it would
strictly enforce the 60-day time limit for
filing of applications for intervention.
(See the Notice to the Profession, dis-
cussed in Crane and Brown, Supreme
Court of Canada Practice (Carswell,
2000), at 200.) The court also an-
nounced that intervenors should not as-
sume that they will be granted the right
to make oral submissions to the court.
Anecdotal reports from applicants for
intervenor status suggest that the court
is now taking a much more restrictive
view of the right of intervenors to make
oral argument.

A somewhat more rigorous enforce-
ment of the requirements of the Su-
preme Court Rules seems appropriate,
particularly in the criminal law context.
Moreover, while the court clearly has an
interest in obtaining all relevant infor-
mation and viewpoints on important is-
sues of public policy, there does not
seem to be any reason in principle why
such information need be provided by
way of oral argument. Granting inter-
venors the right to make written submis-
sions alone seems to strike an appropri-
ate balance between the need to obtain
relevant information and viewpoints on
the one hand and the fact that the actual
parties to the litigation, whose interests
are most directly at stake, should be the
primary focus of the actual oral argu-
ment before the court on the other. W
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