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Three important Supreme Court of

Canada decisions in the 1999 year

display a disturbing trend and signal a

change in the court’s approach to find-

ing a balance between the rights of the

accused and the interests of society in

criminal trials. The cases of Mills,1

Stone,2 and Smith v. Jones3 introduced

some significant changes in the crimi-

nal law, which all came at the expense

of the accused. In Mills, the Supreme

Court retreated substantially from its

earlier statement of the constitutional

parameters of the accused’s right to

make full answer and defence. In Stone,

the court put a significant dent in the

presumption of innocence, and in

Smith v. Jones, the accused was left in a

vulnerable and uncertain position after

the court removed some of the protec-

tions afforded by the law of privilege.

The implications of these judgments

are disturbing for those who believe that

the measure of a just society is its treat-

ment of those who are accused of the

worst crimes. At a time when the voice

of victim rights advocates is loud and

shrill, and political pandering to fears

for public safety is widespread, the

court must be resolute in protecting the

rights of the unpopular accused. Unfor-

tunately, these cases demonstrate a

weak response to the public outcry de-

manding protection against crime. A re-

view of the cases indicates several fea-

tures of the apparent shift in the court’s

approach to the rights of the accused.

This article attempts a brief analysis of

the shifting focus, and its implications.

OVERVIEW OF THE CASES
R. v. Mills
In Mills, the court revisited the topic of

the constitutional parameters of the ac-

the incidence of sexual violence in Ca-

nadian society, the disadvantageous im-

pact of sexual abuse on women and

children, and the need to encourage re-

porting of sexual offences. The rights of

the accused to make full answer and

defence were barely mentioned. The

legislation also gave greater control to

the witness over records in the hands of

the Crown,5 enacted a list of factors that

would not establish that the records

were likely relevant in making full an-

swer and defence,6 and placed empha-

sis on factors relating to privacy and

societal interests that were not in ac-

cordance with the majority ruling in

O’Connor.7 In light of the obvious differ-

ences struck in the balance between

accused persons and complainants by

the majority in O’Connor and Bill C-46,

the question was, who was right—the

court or Parliament?

The surprising answer from the court

in Mills was that they were both right.

According to the court, Bill C-46 could

still strike a balance that was constitu-

tional despite its marked differences

from O’Connor. This finding required

that the court give Parliament some re-

markable leeway to disagree with the

Supreme Court of the land on a consti-

tutional issue. In an unprecedented dis-

play of deference, the court conceded

that Parliament was entitled to differ in

its opinion as to where privacy con-

cerns entered into the analysis, and

even that Parliament was entitled to give

the Crown an advantage over the ac-

cused in possessing records that the ac-

cused did not have. The court allowed

that some difference in approach was

permissible. Essentially, the court held

that there was a range of permissible

cused’s right to make full answer and

defence when seeking access to third-

party records. In the 1995 case of R. v.

O’Connor,4 the majority of the court

struck a constitutional balance between

the accused’s need to gain access to

records in the hands of a third party in

order to defend himself, and the need to

respect the privacy rights of the com-

plainant in a sexual assault case. Parlia-

ment clearly shifted the O’Connor bal-

ance in favour of the complainant when

it enacted Bill C-46 (ss. 278.1 to 278.91 of

the Criminal Code) in 1997. The pream-

ble to the Bill devoted several para-

graphs to Parliament’s concern about

At a time when
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safety is widespread,
the court must be

resolute in protecting
the rights of the

unpopular accused.
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options available to deal with access by

an accused to third-party records. The

fact that Bill C-46 was at the lowest end

of the acceptable range did not render it

unconstitutional.8 Second best could

still be constitutional.

R. v. Stone
Stone was a case involving the com-

plex defence of automatism. The ac-

cused claimed that he suffered a psy-

chological blow that left him in a disso-

ciative state after his wife berated him

in a cruel and sadistic way about his

children, his former wife, and his

sexual performance. He then stabbed

his wife 47 times. At his trial for mur-

der, the accused relied on the defence

of “non-insane automatism,” and called

medical evidence that supported the

fact that he was in a dissociative state.

Accordingly, he sought an acquittal be-

cause his actions were not voluntary.

In the alternative, he suggested that if

the court insisted that his condition

was a disease of the mind, the medical

evidence entitled him to a finding of

not guilty by reason of mental disorder

(NCRMD). The judge refused to put

non-insane automatism to the jury, but

did leave open the defence of insane

automatism. The accused was con-

victed of manslaughter.

In Stone, the court9 reviewed its own

jurisprudence on non-insane and in-

sane automatism, and changed the law

in three important ways. In the first in-

stance, the majority imposed a legal

burden on the defence to establish au-

tomatism on the balance of probabili-

ties, in the absence of which the de-

fence would not be left with the jury at

all. Although recognizing that this shift

in the burden to the accused violated

section 11(d) of the Charter, the major-

ity found that such a limitation was justi-

fied under s. 1.10 In the second instance,

the majority formulated a rule that

judges must “start from the proposition”

that automatism stems from a disease of

the mind. The direction is akin to a pre-

sumption that automatism is linked to

insanity. The effect is of course impor-

tant: the court must start from a proposi-

tion that leads to a verdict of NCRMD,

and not from one that may lead to an

acquittal. Finally, if the defence of non-

insane automatism is left with the jury,

the jury must be told about the “serious

policy factors which surround automa-

tism, including concerns about feign-

ability and the repute of the administra-

tion of justice.” The jur y will be in-

structed that the accused will be found

guilty unless he proves that he was act-

ing involuntarily on the balance of prob-

abilities.

Although the court upheld an acquit-

tal based on non-insane, involuntary

conduct in a sleep-walking case in

1992,11 it seems that the chances of a

similar success after Stone are exceed-

ingly slim. The defence of non-insane

automatism appears to be dead.12

Smith v. Jones
In Smith , the court was faced with

achieving a balance between the need

for public protection, and the rights of

the individual accused. The facts were

unusual and gave the court justifiable

cause for alarm. The accused was

charged with aggravated sexual assault

of a prostitute, and was referred to a psy-

chiatrist by his lawyer, under the um-

brella of solicitor–client privilege. The

accused provided the psychiatrist with

detailed information about his plans to

kidnap, rape, and murder prostitutes in

the future. The psychiatrist concluded

that the accused was dangerous and

would likely commit further offences,

and advised the lawyer of his concerns.

The accused subsequently pled guilty to

the charge. When the psychiatrist was

advised that the sentencing judge would

not be informed of his concerns with

regard to the danger posed by the ac-

cused, he brought an application for a

declaration that he was entitled to dis-

close the information he had received

in the interests of public safety.

The court was unanimous in finding

that the risk to public safety in this case

was sufficiently clear, serious, and im-

minent to justify setting aside the solici-

tor–client privilege. However, the court

split on the level of disclosure that was

required.13 The majority held that the

portion of the psychiatrist’s report that

indicated there was a serious risk to

public safety should be disclosed to the

sentencing court and made public.14 In

future cases, they noted that it might be

appropriate to warn the potential victim

directly, or the police or a Crown pros-

ecutor. The minority took more care to

circumscribe the scope of the disclo-

sure and its proposed use. They held

that, although the psychiatrist’s opinion

could be disclosed to the Crown and

the sentencing judge, the details form-

ing the basis of the opinion, including

the accused’s own statements, should

not be disclosed. Such a limitation was

necessary in order to protect the ac-

cused’s right against self-incrimination,

and to ensure that the chilling effect of

disclosure would not make lawyers reti-

cent to refer their mentally disturbed cli-

ents for assessment or treatment. The

minority was also careful to indicate that

disclosure of the opinion did not neces-

sarily mean that it was admissible. Jus-

tice Major noted that sanctioning a

breach of privilege too hastily erodes

the workings of the system of law in ex-

change for an illusory gain in public

safety.

THE COURT’S INCREASED
EMPHASIS ON
SOCIETAL INTERESTS
In the early years of the Constitution

Act, 1982, this “living tree” was said to

be capable of growth and expansion.

The Supreme Court described the Char-

ter as a means of providing “unremitting

protection [for] individual rights and

liberties,” and held that it was to be

given a “broad and purposive analy-

sis.”15 In one commentator’s descrip-

tion of the years that followed, the court

enthusiastically embraced an expansive

approach to review, and moved boldly

into the Charter era.16
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In these three cases, the court has re-

treated from previous statements of the

scope of the rights of the accused. It has

done so in the name of victims’ rights

and protection of the public, giving

these broad societal interests increased

emphasis in achieving a balance

against individual rights. How did this

come about?

R. v. Mills
In Mills, the most obvious way in which

the court bowed to broad societal con-

cerns was by deferring to Parliament in

an area where the court had already

spoken on the constitutional content of

the rights in question. The preamble to

Bill C-46 made it abundantly clear that

Parliament was speaking for societal

concerns that had little to do with the

individual rights of the accused. While

the legislation was also directed to the

individual rights of the complainant,

those rights were addressed in a way

that clearly skewed the balance struck

in O’Connor. The legislation could be

seen as a direct response to society’s

dislike of the court’s ruling in O’Connor,

and has been aptly described as “in

your face” legislation.17 Yet, in reviewing

the legislation, the court bent over back-

ward to attribute good intentions to Par-

liament, and to presume that Parliament

intended to enact constitutional legisla-

tion. This position is perilously close to

a presumption of constitutional validity,

which the court had rejected in earlier

Charter jurisprudence.18 The case is dis-

couraging in its excessive deference to

Parliament—it may also signal that the

days of expansive and bold review of

legislation are receding into the past.

A more subtle but equally disturbing

way in which the court shifted the bal-

ance in favour of societal interests in

Mills was in its analysis of the relation-

ship between s. 7 and s. 1 of the Char-

ter. In balancing the rights of the ac-

cused, the complainant, and the inter-

ests of society at large, both s. 7 and s. 1

have an important role to play in the

“contextual analysis” of rights.

This is where the delicate language

of balancing begins to break down. It is

all very well to say that there is no hierar-

chy of rights, and that one right should

not trump another. Yet at some point,

the “definition” of one right will neces-

sarily “limit” another. In Mills, the court

“defined” and balanced the rights un-

der s.  7, and found no violation of the

accused’s right to make full answer and

defence, or to a fair trial. Implicitly, the

court found that the accused did not

discharge the onus upon him to show a

violation. Even though this was a case

where it was acknowledged that Parlia-

ment had changed the O’Connor rules,

the state did not have to justify the shift

in the balance. By balancing the rights

under s. 7 and finding no violation, the

court let the state off the hook from hav-

ing to justify the limits that the legisla-

tion imposed under s. 1.

Finally, in Mills, the court permitted

Parliament to factor societal concerns

about sexual abuse into the actual

decision-making process of the trial

judge. According to ss.  278.5(f) and

(g), before disclosing the records to the

accused, the judge must consider “soci-

ety’s interest in encouraging the report-

ing of sexual offences” and “society’s

interest in encouraging the obtaining of

treatment by complainants of sexual of-

fences.” Such considerations are not

novel; indeed, they were accepted as

appropriate in O’Connor. However, the

dif ficult y inherent in this exercise

should not be ignored—in a trial where

sexual abuse is itself disputed, the trial

judge must consider the need to report

and seek treatment for sexual abuse. By

requiring the judge to consider societal

factors relevant to sexual abuse before

sexual abuse has been proven, Parlia-

ment undermines the presumption of

innocence in a subtle but insidious way.

It is as if the legitimacy of the complaint

is conceded.

R. v. STONE
The court in Stone also instructed trial

judges to inform the jur y of broad

societal concerns in relation to non-

insane automatism. Indeed, after Stone,

the trial judge must begin the charge to

the jury by thoroughly reviewing the se-

rious policy factors that surround au-

tomatism, including concerns about

feignability and the repute of the admin-

istration of justice. The precise format

of the caution that is envisioned by the

court is not clear; however, it is likely

that the court was referring to the com-

ments of Justice Dickson in Rabey

when he stated that automatism as a de-

fence is easily feigned.19

In Rabey, Dickson J.’s comments

were made in the context of the judge’s

consideration of the categorization of

automatism as a matter of law. An in-

struction of this kind to the trier of fact

is highly unusual.20 Again, the difficulty

for the jury in these circumstances is

very real—in a trial where they must de-

termine if the claim of automatism is

genuine, they are reminded that such

claims are easily feigned, and acquit-

When the psychiatrist was advised that
the sentencing judge would not be informed

of his concerns with regard to the danger
posed by the accused, he brought an

application for a declaration that he was
entitled to disclose the information he had
received in the interests of public safety.
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tals based on bogus claims bring the

system into disrepute. In effect, at the

very time they must consider acquittal,

the jury members are warned against

acquittal. There is simply no precedent

for this kind of bold warning that will

have such a chilling effect on the delib-

erations of the jury.

Smith v. Jones
The incursion into solicitor–client privi-

lege in Smith was a necessary one in

light of the clear, serious, and imminent

danger posed by the accused. However,

in resolving the tension between the in-

terests of the accused and society in

that case, it can be argued that the ma-

jority gave insufficient care to crafting a

response that would adequately protect

the rights of the accused. In the rush to

protect the public, the very real concern

about the effect of the decision on the

rights of the accused was overlooked.

The majority in Smith did not seek to

limit the disclosure of the psychiatrist’s

report to the opinion of dangerousness.

As a result, the confidential and in-

tensely private discussions of the ac-

cused with his psychiatrist became pub-

lic, and became available for use

against him at his sentencing. The mi-

nority was no doubt correct in its pre-

diction that faced with this prospect in

the future, defence counsel will be very

reluctant to refer their clients for assess-

ment or treatment. In addition, it will be

extremely unlikely that accused per-

sons will choose to air their innermost

thoughts honestly with psychiatrists dur-

ing the course of a criminal proceeding,

even if they are genuinely motivated to

seek treatment.

The decision is also disturbingly si-

lent on the use that can be made of this

intimate and self-incriminating disclo-

sure. While the minority was clear that

disclosure did not equate to admissibil-

ity, the majority in Smith appeared to

sanction the use of the material at the

accused’s sentence hearing. However,

the court did not discuss the manner in

which the evidence could be used to

protect public safety. Could the Crown

rely on the statements of the accused to

increase his sentence or to commence

a dangerous offender application? If the

accused took the stand, could the

Crown cross-examine the accused on

his statements to the psychiatrist? If fur-

ther offences were disclosed, could the

Crown rely on the statements of the ac-

cused to prosecute him in other pro-

ceedings? Once concerns about privi-

lege and about self-incrimination are

put aside, these uses of the disclosed

material are not farfetched. Without

knowing the answer to those questions,

the accused is left in a vulnerable and

uncertain position.

The case has a further negative impact

on the role of counsel in the solicitor–

client relationship. Although the fact

situation in Smith related to a doctor

seeking to set aside privilege, the guide-

lines set out by the court apply to law-

yers in a solicitor–client relationship as

well. Despite the fact that the ability to

warn the public of danger is permissive

and not mandatory, defence counsel

will now be placed in a position of di-

vided loyalty whenever they are defend-

ing a client who presents a clear, seri-

ous and imminent danger to an identifi-

able person or persons. As a result of

Smith, a lawyer may choose to warn the

authorities about a dangerous client. In

even considering whether there might

be a moral imperative to warn the au-

thorities, counsel will be in a position of

conflict with the interests of the client

and will be faced with a difficult ethical

and professional dilemma that is bound

to weaken the solicitor–client relation-

ship. Frank discussions will be inhib-

ited; the foundation of trust will be un-

dermined. The rights of the accused to

counsel, to make full answer and de-

fence, and to a fair trial are thereby af-

fected. It would have been preferable if

the court had affirmed that in the nor-

mal course, it would not be expected

that lawyers would warn the authorities

against their own client. A moral duty to

warn that is contrary to the best inter-

ests of the client should not be encour-

aged. This is of particular concern be-

cause Smith did not rule out the possi-

bility of a legal duty to warn. In empha-

sizing that the court was not seeking to

establish a tort duty on doctors to dis-

close confidential information when a

public safety concern arises, Justice

Cory did not dismiss this possibility. He

merely stated, “That issue is not before

the court and must not be decided with-

out a factual background and the ben-

efit of argument.” Legal liability for a fail-

ure to warn is an appalling prospect for

criminal lawyers, and an equally devas-

tating one for their clients.

THE COURT’S RESORT TO
WEAK LEGAL ANALYSIS AND
ITS FUTURE IMPLICATIONS
A shift in emphasis from the rights of the

accused—even a retreat from a previous

position—might be justified if it was

based on sound legal reasoning and a

clear application of fundamental princi-

ples. Unfortunately, the willingness of

the court to retreat from its previous po-

sitions in both Mills and Stone is accom-

panied by a weak legal analysis in sup-

port of some of the changes. These

weaknesses have been exposed in sev-

eral important articles, and a detailed

legal analysis will not be repeated

here.21 However, a brief review of the

issues may help in understanding the

somewhat obvious conclusion that is

put forward here—that change based on

a foundation of weak legal reasoning di-

minishes not only the rights of the indi-

vidual accused, but also the integrity of

the judicial system as a whole.

In Mills, the court relied on equality

concerns as a necessary component of

the “contextual analysis” of the rights in

question. However, the court was vague

in describing the nature of the equality

right, referring variously to equality be-

tween men and women; equality be-

tween victims of sexual assault and vic-

tims of other crimes; and equality be-

tween women whose lives have been

documented more extensively through
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aboriginal status, disability, imprison-

ment, or involvement with child welfare

and those who have not. The analysis

was infused with the touchstones of po-

litical correctness, making reference to

rape myths and to the prohibition on

“whacking the complainant.” However,

there was little guidance on the scope

or effect of a s. 15 right. In his article,

“Mills: Dialogue with Parliament and

Equality by Assertion at What Cost?”

Professor Stuart pointed to the lack of

authority for the creation of an enforce-

able s. 15 claim for the complainant, and

rightly criticized the analysis, calling it

“equality by assertion.” He predicted

that equality rhetoric would have impor-

tant implications for future cases.

The prediction was alarmingly accu-

rate. In R. v. Shearing,22 the B.C. Court

of Appeal seized upon the equality lan-

guage in Mills, and translated it into a

privacy right of the complainant to sup-

press cross-examination by the accused

in relation to her diary on a charge of

sexual assault. In this case, the com-

plainant had kept a diary, and left it be-

hind when she left a centre run by the

accused. The accused came into pos-

session of the diary, and sought to cross-

examine the complainant on the fact

that there were no entries relating to her

allegations of sexual abuse during the

relevant time period. The trial judge re-

fused the cross-examination after bal-

ancing the probative value of the pro-

posed cross-examination against the

privacy interest of the complainant. In

upholding this approach, the B.C. Court

of Appeal referred to the “new direction

in Mills,” and said that Mills has shifted

the balance away from the primary em-

phasis on the rights of the accused.

The result means that in British Co-

lumbia, at least, the rules governing the

limits of cross-examination and the ad-

missibility of defence evidence will be

governed by balancing probative value

against prejudice to the complainant.

This is a radical restatement of the law

set out in Seaboyer, which focused on a

balancing of probative value versus

prejudice to the trial process not simply

to the complainant. The previous need

for extreme caution in restricting the ac-

cused’s ability to defend himself ap-

pears to have been forgotten.

The case of Stone has also changed

the law of automatism without due re-

gard for established legal principles

and procedure. The most important

and far reaching of the changes is un-

doubtedly the reversal of the onus of

proof for this defence. Disturbingly, this

issue was not directly raised by any of

the parties on the appeal. Instead, Jus-

tice Bastarache concluded that, in re-

viewing the proper evidentiary founda-

tion for automatism, the court should re-

assess the burden of proof for automa-

tism as well. This circumvented the ap-

propriate procedure of giving constitu-

tional notice of the issue to all inter-

ested parties, who may have inter-

vened based on the important implica-

tions for defences generally.23 It may

also have deprived the court of valu-

able legal submissions that directly ad-

dressed the constitutional significance

of the issue.24 Moreover, it appears to

have contributed to the lack of evi-

dence before the court to discharge

the state burden to justify the reversal

of the onus of proof. In a sloppy ap-

proach to s. 1 of the Charter in this

case, the majority seemed undeterred

by a lack of evidence and relied on pre-

vious case law in the context of mental

disorder and drunkenness to discharge

the burden on the court’s own initia-

tive. In his case comment, “Stone: Judi-

cial Activism Gone Awry to Presume

Guilt ,” Professor Delisle noted the

weakness of the majority’s reasoning

that because automatism is easily

feigned and all knowledge of its occur-

rence rests with the accused, putting

the legal burden on the defence is justi-

fied. Professor Delisle went on to point

out that based on such a rationale, the

onus with respect to the defences of

lack of intent, duress, provocation, and

necessity could all be reversed as well.

The suggestion is not farfetched. In-

deed, in an upcoming case in the Su-

preme Court, the Crown has raised a

similar rationale for a proposed re-

versal of the onus of proof in relation to

the defence of duress.25 Based on

Stone, the Crown asserts that it is time

to revisit the burden of proof for du-

ress, in part because claims of duress

are easily raised by those who seek to

evade criminal sanction, and in part

because full knowledge of the duress

always rests with the accused. If the

court accepts this argument, it would

appear that a full-scale erosion of the

presumption of innocence may be un-

der way.

CONCLUSIONS
In the cases of Mills, Stone, and Smith

v. Jones, the individual rights of the ac-

cused fared badly in a balancing of

rights involving broad societal inter-

ests. The court appears to be placing

increasing emphasis on the rights of

victims of sexual assaults and public

safety at the expense of the accused.

Although there is no presumption that

the rights of the accused are para-

mount in a criminal trial, it is obvious

that the trial process will have the most

direct impact on the accused. At the

end of the day, it is the accused who

will face the prospect of jail if he or she

is found guilty.

As guardian of the individual rights

and liberties enshrined in the Charter,

the court must not be unduly swayed by
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political correctness, or by the hue and

cry of the public for protection from vio-

lent crime. Weak legal reasoning will di-

minish the rights not only of the un-

popular accused but also those of all

accused, including the innocent.
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