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SPECIAL DOUBLE ISSUE ON THE QUEBEC SECESSION REFERENCE

In search of plan A
' hen the Supreme Court of Canada

handed down its historic judg-

ment in the Secession Reference this

past August, the nine justices achieved

the impossible. Both Ottawa and Que-

bee claimed to find in the unanimous

ruling support for their own preferred

positions. Does this mean that we have

turned the corner on the never-ending

national unity saga, with the court hav-

ing created the legal and political condi-

tions for a consensual resolution of

Quebec's claims? Possibly, but not quite.

The re-election of the Bouchard gov-

ernment on November 30 adds a new

urgency to this matter. Premier

Bouchard has stated that he will hold a

third sovereignty referendum only in

the event of "winning conditions." Yet

the continued disarray in federalist

ranks over how and whether to reform
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the institutions of the federation suggest

that Bouchard may well decide before

too long that such winning conditions

have emerged. And despite the much-

repeated vow that Canada will be better

prepared for the next referendum than

it was during the near-debacle of the

1995 referendum campaign, the evi-

dence of such preparation is far from

apparent. Moreover, it recognized a

duty to negotiate secession following a

In search of plan A, page 2

The duty to negotiate
'o understand the Secession Refer-

ence (Supreme Court of Canada,

1998) we must go back to the referen-

dum that was held in Quebec on Octo-

ber 30,1995. In that referendum, thevot-

ers were asked:

Do you agree that Quebec should be-

come sovereign, after having made

a formal offer to Canada for a new

economic and political partnership,

within the scope of the bill respect-

ing the future of Quebec and the

agreement signed on June 12, 1995?

Peter W. Hogg is dean of the Osgoode Hal

Law School of York University.

The referendum was defeated by the

narrow margin of 50.6 percent to 49.4

percent. Had it been carried, "the bill re-

specting the future of Quebec" (which

had been introduced into but not en-

acted by the National Assembly of Que-

bee) made clear that the National As-
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The duty to negotiate
sembly was empowered to proclaim

Quebec as a sovereign state as soon as

the negotiations for "a new economic

and political partnership" were com-

pleted, or as soon as negotiations

proved fruitless.

The terms of the proposed new eco-

nomic and political partnership were

set out in "the agreement signed on

June 12, 1995" (which was an agree-

ment between the leaders of Quebec's

three separatist parties). These terms

stipulated a partnership council, which

would be a layer of government above

the Parliament of Canada, in which

Quebec and Canada would be equally

represented, and in which the Quebec

members would have a veto over Cana-

dian policies on a wide range of matters

including customs, mobility of persons,

goods and services, monetary policy,

and citizenship. Not a single person out-

side Quebec, let alone a government,

would agree to any such arrangement.

Therefore, it was certain that the nego-

tiations would fail, and the National As-

sembly would unilaterally proclaim

Quebec's independence.

conh'nued from page 1

THE 1995 REFERENDUM
The 1995 referendum proceeded on the

assumption that a unilateral declaration

of independence would be legally effec-

tive in removing Quebec, with its pre-

sent boundaries, from Canada without

the need for any amendment of the con-

stitution of Canada and regardless of

whether the terms of separation were

agreed to by Canada. This extraordi-

nary claim was not challenged by the

federal government of Prime Minister

Chretien before or during the referen-

dum campaign. The claim was chal-

lenged by a private citizen, Mr. Guy Ber-

trand, who obtained a declaration from

the Quebec Superior Court that Quebec

had no power to proclaim itself inde-

pendent in disregard of the amending

procedures of the constitution {Ber-

trand u. Quebec (1995), 127 DLR (4th)
408 (Que. SC)). However, the court re-

fused to issue an injunction to prohibit

the holding of the referendum, and the

referendum proceeded as scheduled,

yielding the narrow "No" majority that

has already been described.

The attorney general of Canada had

refused to participate in the Bertrand

proceedings, leaving to a private citizen

the role of protecting the territorial in-

tegrity of the nation. Eventually, after

nearly losing the referendum, and fac-

ing the prospect that another referen-

dum on secession would eventually be

held in Quebec, the federal government

did come to appreciate the merit of se-.

curing a legal ruling on the validity of a

unilateral declaration of independence.

That appreciation led to the Secession

Reference. The federal government di-

rected a reference to the Supreme Court

of Canada asking whether Quebec

could secede unilaterally from Canada.

Three questions were put to the

court. The first asked what was the posi-

tion under the constitution of Canada,

to which the court replied that unilateral

secession was not permitted. The sec-

ond question asked what was the posi-

tion under international law, to which

the court gave the same answer. The

third question, which asked what was

the position if the constitution of

Canada and international law were in

conflict, did not have to be answered.

THE
The Supreme Court of Canada in the

Secession Reference held that the seces-

sion from Canada of a province could

not be undertaken in defiance of the

terms of the constitution of Canada. The

principle of the rule of law or constitu-

tionalism requires that a government,

even one mandated by a popular major-

ity in a referendum, still obey the rules

of the constitution. A secession would

be an amendment of the constitution of

Canada, and would have to be accom-

plished in accordance with the constitu-

tion's amending procedures. The court

was not asked to determine which of

the amending procedures was the cor-

rect one, and it expressly refrained from

doing so. However, the procedure

would involve the participation of the

federal government and the other prov-

inces. It followed that Quebec's seces-

sion would need to be negotiated with

the federal government and the other

provinces, and could not be accom-

plished unilaterally.

This is straightforward constitutional

law (although it had always been de-

nied by the Parti quebecois government

of Premier Bouchard), but the court did

not stop there. The court said (at para-

graph 88) that a referendum in Quebec

that yielded a "clear" majority on a

"clear" question in favour of secession,

while ineffective by itself to accomplish

a secession, "would confer legitimacy

on demands for secession" and "would

give rise to a reciprocal obligation on all

parties to Confederation to negotiate

constitutional changes to respond to

that desire." The court found this obliga-

tion to negotiate in the "unwritten" prin-

ciples of the constitution, in particular,

the fundamental principles of "democ-

racy" and "federalism."

The duty to negotiate, page 34
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The duty to negotiate
The actual negotiations would have

to proceed in accordance with these

two principles, along with the equally

fundamental principles of "constitution-

alism and the rule of law, and the pro-

tection of minorities." The way in which

these vague principles would govern ne-

gotiations was not made clear, but they

seemed to add up, in the view of the

court, to an obligation on each side to

negotiate in good faith. The court ac-

knowledged that the complications of a

secession were such that "even negotia-

tions carried out in conformity with the

underlying constitutional principles

could reach an impasse," but the court

reaffirmed that the constitution required

an amendment, which required a nego-

tiated agreement, and the court (at

paragraph 97) refused to "speculate"

about what would transpire if an agree-

ment-was not achieved.

continued from page 33

"GOOD FAITH//
NO EASY ANSWERS
What was to happen if one side refused

to negotiate or did not do so in good

faith? Or, to pose the question differ-

ently, how is the constitutional obliga-

tion to negotiate to be enforced? The

court acknowledged (at paragraphs 97-

102) that "where there are legal rights

there are remedies," but went on to sug-

gest that in these circumstances the

only remedies might be "political." The

court said that it "has no supervisory

role over the political aspects of negotia-

tions." These political aspects included

the question of whether the referendum

had yielded "a clear majority on a clear

question" (which is the fact that gives

rise to the obligation to negotiate) and

the question of whether the different

parties were negotiating in good faith

(that is, adopting negotiating positions
that were in accord with the underlying

constitutional principles). What were

the "political" sanctions for a failure to

negotiate or to negotiate in good faith?

The court did not say, except to note (at

paragraph 103) that any such failure
might have "important ramifications at

the international level," undermining the

defaulting government's legitimacy in

the eyes of the international community.

The court did not close its eyes to the

possibility that a de facto secession

might take place without the required

agreement or the required amendment.

Such a secession would be unconstitu-

tional. However, an unconstitutional se-

cession could become successful if the

seceding government achieved effective

control of a territory and recognition by

the international community. In that

case, the constitutional law of Canada

would eventually have to recognize the

reality. This was the principle of effec-

tiveness (the court coined the word

"effectivity"). In that way, a unilateral se-

cession might ultimately become the

successful root of a new state. The prin-

ciple of effectiveness was only briefly

discussed by the court (at paragraphs

106-108 and 140-146), but it would, of

course, become of great importance in

the event of a failure of negotiations.

A STUNNING NEW ELEMENT
The stunningly new element that the Su-

preme Court of Canada added to the

constitutional law of Canada in its opin-

ion in the Secession Reference was the

existence of the obligation to negotiate

— an obligation on the part of all parties

to the amending procedures to use their

best efforts to negotiate an agreed-upon

amendment in the event that the people

of Quebec voted to secede by a clear

majority on a clear question. As a mat-

ter of strict law, however, it is not easy to

see where the obligation comes from.

The vague principles of democracy and

federalism, which were relied upon by

the court, hardly seem sufficient to re-

quire a federal government to negotiate

the dismemberment of the country that

it was elected to protect.

In the United States, the attempt by

the southern states to secede in 1861

was opposed by the federal government

and crushed by war. In Canada and Aus-

tralia, more cautious attempts to secede

by Nova Scotia in 1868 and by Western
Australia in 1934 were successfully op-

posed by the federal government

(Hogg, Constitutional Law of Canada,

4th ed. (Toronto: Carswell, 1997), 136).

Although the secession of the southern

United States was complicated by the

slavery issue, there is no doubt that the

secessionist movements in the Confed-

eracy, Nova Scotia, and Western Aus-

tralia enjoyed the support of a majority
of the people in those regions. Yet this

fact was not regarded as sufficient to jus-

tify federal cooperation or even acquies-

cence. If the Supreme Court's new rule

had applied to these earlier precedents,

presumably the Confederacy, Nova

Scotia, and Western Australia would

have become new nation states.

There is no historical basis for the

proposition that a referendum in the pro-

vince that desires to secede should im-

pose an obligation of cooperation on the

other parties to the amending proce-

dures. However, this is now the law of

Canada. Is that a bad thing? Even without

the court's ruling, the political reality is

that the federal government would have

to negotiate with Quebec after a majority
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of Quebec voters had clearly voted in fa-

vour of secession. It is safe to say that

there would be little political support for

a policy of attempted resistance to the

wish of the Quebec voters. The court's

decision simply converts political reality

into a legal rule. Indeed, it is not entirely

clear why it is a legal rule, since it ap-

pears to have no legal sanctions.

Moreover, by Grafting a decision that

was pronounced acceptable by the gov-
ernment of Quebec, the court seems to

have caused a public renunciation of

the theory, so frequently and dogmati-

cally asserted by the premier of Quebec

before the decision, that no constitu-

tional law could stand in the way of the

wish of a majority of Quebeckers. It is not

A court for all seasons continued from page 23

statements in the history of the Que-

bee Liberal Party. The Pepin-Robarts

Report was ahead of its time in this re-

gard as well. Most proposals from Eng-

lish Canada, such as those of the Group

of 22 have been more modest, though

my Thirty Million Musketeers sets out a

more ambitious agenda. The European

Union concept of subsidiarity is a com-

mon touchstone.

The usual concerns about plan A,

once the dialogue gets beyond annoy-

ance at Quebec for forcing us to think

about such things, are the "slippery

slope" or "critical mass" arguments.

"With significant devolution," goes the

concern, "will there be enough left at

the centre to continue a robust entity

called Canada?"

GEHING ON WITH IT
So, in operational terms, what to do? In

reverse order, the plan A activity in the

federal legislature will be restricted to

the official opposition, which is cur-

rently the Reform Party. Should the so-

called united alternative come into be-

ing with significant non-Reform sup-

port and adopt Reform policies on this

file, it would be an important message

to and option for the Canadian people.

However, in the short term, the federal

government still relies on plan B, and

need not call an election for three and

a half years.

The provinces are showing interest-

ing activity in developing a new vision

of the federation, above all in the social

union area. Equally fascinating, the

Quebec government of Lucien Bou-

chard has become an active player in

this game, risking (in a sense) proving
that the federation can work. Can any

student of federalism fail to have noted

that, while Mr. Bouchard talks of sover-

eignty and a new referendum, he also

talks of an amendment to the existing

constitution of Canada re: opting out?

Mixed messages indeed.

Through the smoke, one thing is

very clear. The provinces are working

together in a way that is absolutely un-

precedented in the history of this

country. They remain tentative and

even fearful about developing their

own vision of the federation — their

own plan A — but they are moving in-

exorably in that direction.

The missing ingredient in all of this
is the leadership of ideas that should

be coming from the remaining prime

mover, the academic community. It is

always easier for politicians to watch

reactions to the ideas of others, rather

than take the risk of advancing their

own. With some honourable excep-

tions, that sort of leadership on a plan

A has been lacking.

CONCLUSSON
The court has cut away the founda-

tions of plan B, and with the Parti

quebecois victory in the Quebec elec-

tion at the end of November, there is

an urgent need for a plan A. Even had

the Quebec Liberal Party won, we

would have quickly come to under-

stand that they too would have settled

for nothing less.

But to look at things in a construc-

tive way, Quebec is only the engine on

this journey, not the driver. Are we up

easy to see how Quebec could repeat

the 1995 assertion of a right of unilateral
secession from Canada. Given the poten-

tial for chaos and disorder in a seces-

sion that has not been accomplished in

compliance with the law, the court has

conferred a benefit on the nation by

causing the leaders of the Parti quebec-

ois to rule out that course of action. -^

to the imagination, the flexibility, the

successful adaptation required to pre-

serve this country? In its ruling, the Su-

preme Court explicitly left all such

questions — rightly — as political is-

sues. That is the court's real challenge

to the rest of us. ^

1 "Plan B" has become the short-

hand for the stonewall, scorched

earth, "You can't do it" stance,

which argues that the separation of

Quebec would be politically, eco-

nomically, and legally very unwise,

and virtually impossible to achieve.

"Plan A" (or "plan C" in some for-

mulations) addresses a different

agenda — namely, "What accept-

able amendments to the Canadian

federal structure, if any, would re-

duce sovereigntist support and se-

cure the union?"

2 The ability to effect a UDI is an es-

sential ingredient in the sovereign-

tist strategy, in response to a plan B

stonewall. If there is no "or else,"

there will be no bargaining in such

a situation. For a secessionist, bar-

gaining without a UDI option would
be like a trade unionist bargaining

without a strike option.

3 Stated by the court to be federal-

ism, democracy, the rule of law,

and respect for minorities.

4 Powers to prohibit provincial re-

straint of interprovincial trade are a

common theme, for example.
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