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BY JAMIE CAMERON

VAGARIES
It is disheartening to watch the
Supreme Court of Canada at
work. For some time now, there
have been complaints, some
muted and some not, that the
jurisprudence is confused and
unpredictable, that the judges
are divided, and that there are
gender gaps between its
seven male and two female
members. Decision-making is
often a riddle, because the
Court can be fragmented, and
can also spring unanimous
decisions on unwitting aca­
demics when they least expect
them.

This year "activism", which
gratuitously decides an issue
or notably expands judicial
power, co-exists alongside
"deference", where the judici­
ary backs away from the en­
forcement of rights or with­
draws from an issue. In dis­
cussing that pattern, an initial
caveat should be entered: la­
bels that are based on certain
assumptions about principles
of constitutional interpretation
are themselves somewhat un­
helpful.
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Statistics about courts and
judges can at best give only an
indication of broad trends in
the work of the courts and the
inclinations of judges. They
certainly cannot tell us much
about the major developments
in the Supreme Court's consti­
tutional jurisprudence or
about the impact its decisions
are having on the country. Sta­
tistics cannot even give us a
very useful snapshot of one
year's constitution decisions
of the Supreme Court.

The statistical data pro­
vided by the organizers of this
conference on 1997 Supreme
Court of Canada cases involv­
ing constitutional challenges
are a case in point. For my
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money, what is really impor­
tant about the Supreme Court's
constitutional work in 1997 is
not to be found in any of its
quantitative features. The
Court's most important acts of
constitution-making-for that
is, inescapably, what the Court
does in adjudicating constitu­
tional disputes-came in just
two decisions-one on the
judiciary itself, and the other
on Aboriginal rights.

The Supreme Court
presidedoverby Chief
Justice Lamerappears

to be much less
restrained than was the

Dickson Court in
deciding cases that
affect the metes and

bounds ofthejudiciary's
powerandthe material
interests ofits members.

In the four cases included
in these statistical tables (see
the article by Patrick Monahan
at p. 102) as Charter chal­
lenges based on section ll(d),

the Supreme Court imposed on .
all jurisdictions in Canada the
requirement that an independ­
ent commission play the key
role in deciding on any
changes in judicial remunera­
tion. Quite unlike the other
Charter cases included in
these tables, these four were
not brought before the Court
by ordinary citizens trying to
vindicate their rights. In fact,
these cases were brought to
the Supreme Court by provin­
cial court judges objecting to
the treatment of their salaries
during a period of fiscal re­
straint. The Court's decision in
these cases should be seen as
an assertion of judicial power
against the political branches
of government. The Supreme
Court presided over by Chief
Justice Lamer appears to be
much less restrained than was
the Dickson Court in deciding
cases that affect the metes and
bounds of the judiciary's
power and the material inter­
ests of its members.

The relative acquiescence
of the media and mainstream
opinion with the activism of
the judicial salary cases is in
marked contrast to the
shocked public reaction to the
Court's decision in
Delgamuukw. This is the sin-

gle most important decision
ever rendered by a common
law court on the doctrine of
aboriginal titie. The decision
significantly strengthens the
legal resources of indigenous
peoples-not only in Canada
but around the world. While it
gives real substance to native
title, it also upholds the
Crown's sovereign power to
infringe that title. But by re­
quiring that such infringe­
ments, unless minor, require
more than consultation with
native title holders, the Su­
preme Court in effect renews
the Proclamation ofJ763 and
commits contemporary
Canada to following a treaty­
like process in making arrange­
ments for sharing land and ju­
risdiction with Aboriginal peo­
ples whose land rights have
not been extinguished.

While judicial statistics
cannot tell us very much, they
can tell us something-espe­
cially about continuities and
discontinuities in the work of
the courts and alignments
among the judges. It is with an
eye to long-term patterns and
possible breaks in them that I
look at the batch of tables pre­
sented to us. To do this, it is
necessary to relate them to
earlier work on quantitative

trends, namely work published
by Professor Ted Morton and
myself assisted by Michael
Withey and Troy Riddell, and
now updated by James Kelly.

Over the lastfourteen
years, Chartercases
have constitutedjust

underone-quarterofthe
Court's business. This
has meant that, in the

Charterera,
constitutional law has

become the largest legal
category on the Supreme

Court's docket. The
Canadian Supreme

Court, however, is still
farfrom being a

"constitutionalcourt",
because constitutional
cases accountfor less

than one-halfofits
caseload.

Though there are differences
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between the ways these earlier
studies counted and classified
Charter decisions, I do not
think these differences are so
serious as to undermine the
value of comparing the results
of these quantifying exercises.

Relying on thejudiciary
to settle disputes

between the branches of
government is as bad
for the health ofthe

bodypolitic as relying
on it to settle disputes
between the levels of

government.

First, on the quantitative
importance of the Charter of
Rights in the work of the Su­
preme Court, the story is one
of continuity. The conference
data show that, in the seven
year period from 1992 to 1997
(inclusive), the Court decided
230 Charter cases-just over
30 per year. That is pretty close
to average: since 1984, when
the Court heard its first Char­
ter case, it has averaged 25
Charter cases per year, and if
one omits the first two years
when Charter cases were just
trickling in, the average Char­
ter output per year is 27.5
cases. Although 1997 may
seem like a lean year with just
20 Charter cases, this is only
a reflection of a sharp drop in
the total number of cases the
Court decided last year.

Over the last fourteen
years, Charter cases have
constituted just under one­
quarter of the Court's busi­
ness. This has meant that, in
the Charter era, constitutional
law has become the largest le­
gal category on the Supreme
Court's docket. The Canadian
Supreme Court, however, is
still far from being a "constitu­
tional court", because consti-

tutional cases account for less
than one-half of its caseload.

The biggest change indi­
cated by the data for these re­
cent years is the remarkable
increase in aboriginal rights
cases. Aboriginal peoples are
increasingly turning to litiga­
tion-not as an alternative to
negotiation, but as a means of
strengthening their position in
political negotiations. The
other development in ihe
Court's constitutional docket,
not captured by these tables,
is the increase in the Court's
decision making on the judicial
branch ofgovernment itself. In
1997, the Court devoted more
of its energy to adjudicating
disputes between the
branches of government than
between the levels of govern­
ment: besides the four cases
dealing with judicial salaries, it
decided important cases deal­
ing with evidence of judicial
bias and judicial-executive
branch relations. Relying on
the judiciary to settle disputes
between the branches of gov­
ernment is as bad for the health
of the body politic as relying
on it to settle disputes between
the levels of government.

Other quantitative dimen­
sions of the Supreme Court's
Charter work show remarkable
continuity. Actions of execu­
tive branch officers, mainly the
police, rather than legislation
continue to be the target of
just under one-half of the
Charter challenges coming
before the Court. No doubt,
this reflects another enduring
continuity-the fact that two­
thirds of Charter cases in­
volve the legal rights sections
of the Charter. While the
democratic sting in judicial re­
view of executive acts is less
pronounced than in judicial re­
view of legislation, it should
nonetheless be noted that the
frequency of the Supreme
Court's review oflegislation is
considerably higher than in
Charter cases dealt with in the
lower courts. However, it is

interesting to observe that,
while overall since 1984 the
success rate of Charter chal­
lenges to executive acts has
been somewhat higher than in
challenges to legislation, in the
conference data on the most
recent seven years the reverse
has been true-a 35 percent
success rate in cases challeng­
ing legislation versus just 31
percent in cases challenging
administrators and the police.

Since 1984, the success
ratefor legal rights has

been 31 percentas
comparedwith only 22

percent in equality rights
cases, and20percent in
fundamentalfreedoms

cases.... Charter
claimants continue to
have theirbestchance

before the Supreme
Courtwhen they are

claiming theprotection
ofone ofthe Charters
specific legal rights.

Federal legislation contin­
ues to be challenged a little
more frequently than provin­
cial legislation. This is in
marked contrast to the situa­
tion in the United States, where
state legislation is challenged
much more often than federal
statutes. The reason for this is
not just the greater number of
states but the fact that crimi­
nallaw, the main target ofcon­
stitutional challenges, is es­
sentially under state jurisdic­
tion in the U.S. Not only is fed­
erallegislation reviewed more
often in Canada, it is over­
turned proportionately a little
more often than provincial leg­
islation.

Aggregate success rates in

Charter cases coming before
the Supreme Court really can­
not tell us very much. The
conference data show that,
over the last seven years, 31
percent ofthe Supreme Court's
Charter cases have resulted in
wins for the Charterclaimant.
This, despite the very high rate
of success reported for 1997,
is very close to the overall
success rate of 33 percent re­
corded for all Charter cases
since 1984. But significant
trends emerge only when we
look at variations in success
rates across the three catego­
ries of Charter cases that ac­
count for nine out ofevery ten
Charter cases the Court
hears-legal rights (sections 7
to 14), fundamental freedoms
(section 2), and equality rights
(section 15).

When we do this, we find
in the data for recent years as
in the data for all of the Court's
Charter decisions since 1984,
that success rates are signifi­
cantly higher in cases involv­
ing legal rights than in the
other two categories. Since
1984, the success rate for legal
rights has been 31 percent as
compared with only 22 percent
in equality rights cases, and 20
percent in fundamental
freedoms cases. The differ­
ences are narrower in the con­
ference data for 1992-97-29
percent for legal rights versus
27 percent and 24 percent for
fundamental freedoms and
equality rights. But if we re­
move cases involving the amor­
phous section 7 (where many
claimants try but few suc­
ceed), and section 12 (cruel
and unusual punishment), the
success rate in legal rights
rises to over 30 percent. Char­
ter claimants continue to have
their best chance before the
Supreme Court when they are
claiming the protection ofone
of the Charter's specific legal
rights.

continued on page 64
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mind, it is evident that the two
newest members of the Court,
Justices Bastarache and
Binnie-Prime Minister
Chretien's first Supreme Court
appointments~ould tip the
balance ofpower in the Court.
If one or both of them took an
approach to the Charter that
is significantly closer to
L'Heureux-Dubeand McLachlin
than to the judges they re­
placed, the Court could shift to
the left and become more sup­
portive of equality claims. So,
ultimately, we do have some­
thing interesting to look for in
the Supreme Court's 1998
Charter statistics.

l1
e papers in this special

issue of Canada
Watch were originally

presented at a Canada Watch
Conference held in Toronto on
April 17, 1998. Following the
Conference, the authors
revised their papers for
publication. Plans are now
underway for next year's
Conference, which will examine
the Supreme Court of
Canada's 1998 constitutional
cases, and will be held in
Toronto on April 16, 1999. A
highlight of the 1999
Conference will be an analysis
of the Supreme Court of
Canada's August 20th
decision in the Quebec
Secession Reference.

[IJt is evident that the
two newestmembers of

the Court, Justices
Bastarache andBinnie­

PrimeMinister
Chretien'sfirst Supreme
Courtappointments­

could tip the balance of
power in the Court. If

one or both ofthem took
an approach to the

Charter that is
significantly closer to
L'Heureux-Dubeand
McLathlin than to the
judges they replaced,
the Court couldshift to

the left andbecome
more supportive of

equality claims.

that the two women justices,
L'Heureux-Dube and
McLachlin, while relatively
non-activist in criminal justice
cases, especially L'Heureux­
Dube, were by a considerable
measure the most likely of all
the justices on the Lamer
Court to support Charter
claimants in cases raising is­
sues of social and cultural

.equality. The two judges most
likely to align with them in
these cases were ChiefJustice
Lamer and Justice Cory. On the
other hand, the two Justices
who left the Court in 1997, Jus­
tices La Forest and Sopinka,
though relatively pro-claimant
in criminal justice cases, espe­
cially Sopinka, were at the op­
posite ends of the Court in
equality cases.

Bearing these trends in ~~~~~~~~~~~

Court to a Trudeau Court does
not indicate that the Supreme
Court has become signifi­
cantly more conservative or
less activist. The overall suc­
cess rate of Charter claimants
in ChiefJustice Lamer's court
has been just I percent, lower
than in the pre-1990 Dickson
Court.

But what about divisions
within the Court? Since the
Court's "honeymoon" period
with the Charter came to an
end in 1985, the Charter has
tended to divide it much more
than any other part of its
docket. Our study of its first
decade of Charter decisions
showed that, while the Court
was unanimous in 82 percent
of its non-Charter decisions,
in Charter cases its unanimity
rate fell to 59 percent. The con­
ference data show an even
lower unanimity rate, just 45
percent, for the last seven
years of Charter decisions.

Though there are no doubt
shifting coalitions on different
issues, there is evidence of a
dominant core group of five
justices on the Lamer Court­
the Chief Justice himself plus
Justices Cory, Iacobucci,
Sopinka, and Major. More of­
ten than not, these five have
been on the majority side when
the Court has split in Charter
cases and they have been rela­
tively pro-Charter, compared
with the other four members of
the Lamer Court, Justices
Gonthier, La Forest, L'Heureux­
Dube, and McLachlin.

But it would be misleading
to view these two groupings as
ideological blocks. In earlier
analyses of voting trends, we
looked separately at criminal
justice cases and equality
cases involving the rights of
women and vulnerable minori­
ties (including cases involving
language and aboriginal
rights, and religious freedom
claims). This analysis showed

The relative continuity in
the Supreme Court's Charter
statistics is interesting to ob­
serve in light of the fact that it
has changed from being a
Court largely made up of
Trudeau Government appoint­
ees to one composed almost
entirely of Mulroney Govern­
ment appointees. Indeed, since
Justice Wilson's retirement in
1991, right up to Justice La
Forest's retirement and Justice
Sopinka's death in 1997, all of
the Court's ordinary members
have been Mulroney appoint­
ees. Only ChiefJustice Lamer,
whom Mulroney elevated to
that position in 1990, was origi­
nally a Trudeau appointment.
At least quantitatively, in terms
of overall bottom-line results,
the shift from a Mulroney

Since the Court's
ithoneymoon"period

with the Chartercame to
an end in 1985, the

Charter luls tended to
divide itmuch more than

any otherpartofits'
docket. Our study ofits
first decade ofCharter
decisions showedthat,

while the Court was
unanimous in 82 percent

ofits non-Charter
decisions, inCharter

cases its unanimity rate
fell to 59percent. The
conference data show

an even lower unanimity
rate, just 39percent,for

the lastfour years of
Charterdecisions.




