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GROUNDHOG DAY AT THE SUPREME
COURT: THE FEDERAL CRIMINAL LAW
POWER AUTHORIZES THE
REGULATION OF TOXIC SUBSTANCES
HARMFUL TO THE ENVIRONMENT
BY JEAN LECLAIR

Environmental protection is
not a sufficiently specific sub­
ject matter to allow for its ex­
clusive allocation to one level
of government. Rather, it is a
composite ensemble of widely
heterogeneous fields of law.
This explains the Supreme
Court's refusal to qualify envi­
ronmental protection as a mat­
ter of national interest falling
under the exclusive jurisdic­
tion of the Federal Parliament
pursuant to the POGG. 1 Both

[T]he Supreme Court
hasjust recognized, in

Hydro-Quebec, that
section 91(27) does

authorize the Federal
Parliament to adopt

whatcomes very close to
being qualifiedas a
regulatory regime of

toxic substances.

levels of government are thus
able to legislate on matters in­
volving the protection of the
environment. The distinct na­
ture of the legislative fields
enumerated in sections 91 and
92 of the Constitution Act,
J867 will determine the type of
environmental concerns
which both levels of govern­
ment are authorized to take into
account in the exercise of their
respective powers.

For the Federal Govern­
ment, the approach adopted in
Friends of the Oldman River
constituted an obstacle to the
adoption of an exhaustive
regulatory regime of local and
interprovincial activities likely
to pollute the environment.
Indeed, the "narrowness" of
the Federal Parliament's pow­
ers (91(9), (IQ), (12), (13), and
92(l0)a) to c), etc.) hampers its
ability to establish such a re­
gime.2 Only the criminal law
power-section 91(27) of the
Constitution-would have
enabled it to achieve this ob­
jective as long as it could be
interpreted as permitting the
regulation-and not simply
the prohibition-of sub­
stances liable to harm human
health or to deteriorate the
environment. In a 5-4 majority
decision, the Supreme Court
has just recognized, in Hydro­
Quebec, that section 91 (27)
does authorize the Federal Par­
liament to adopt what comes
very close to being qualified as
a regulatory regime of toxic
substances.

THE MAJORITY DECISION
In Hydro-Quebec, the consti­
tutional validity of sections 34
and 35 of the Canadian Envi­
ronmental Protection Act and
of an interim order adopted
pursuant to it were challenged.
These provisions established
a mechanism enabling the iden­
tification of toxic substances.
They also authorized the Min­
ister of the Environment to
make regulations concerning

any possible use of those
substances. Failure to comply
with the regulations consti­
tuted an offence.

La Forest J., speaking for
the majority, concluded that
the challenged provisions
were validly enacted under
section 91 (27) of the Constitu­
tion because they prohibited,
except in accordance with
specified terms and condi­
tions, the introduction of toxic
substances into the environ­
ment. As such, they pursued
a legitimate public objective,
Le., the protection of the envi­
ronment. And, according to La
Forest J., the "stewardship of
the environment" is one of
"the fundamental valuers] of
our society", such as the pro­
tection of human life or health,
which the criminal law power
aims to protect (para. 43).

Asfor the broad
wording ofthe law, such

was no obstacle to its
constitutionality....

Requiring more
precision could

"frustrate the legislature
in its attempt to protect
the public against the
dangersflowingfrom

pollution".

In coming to this conclu­
sion, La Forest J. insisted on
the broad latitude conferred
on the Federal Parliament by
section 91(27) in the determi­
nation of the evils it wishes to
suppress and on the extent of
blameworthiness that it
wishes to attach to a criminal
prohibition. Essentially, as he
bluntly puts it, "all one is con­
cerned with is colourability"
(para. 38). According to him, a

careful reading of the law
proved that it was confined to
matters within the criminal law
power ofParliament (paras. 46
and 72).

The challenged provisions
did not constitute an infringe­
ment of the regulatory powers
allocated to the provinces by
the Constitution. They dealt
only with the control of toxic
substances-allowing for
their release into the environ­
ment under certain restricted
circumstances-through "a
series of prohibitions to which
penal sanctions [were] at­
tached" (para. 51). TheActdid
not bar the use or manufacture
of all chemical products.
Rather it was aimed at those
substances that are dangerous
to the environment, sub­
stances that are "toxic in a real
sense" (para. 60). In short, the
Act provided for "a limited
prohibition applicable to a re­
stricted number of sub­
stances" (para. 62).

As for the broad wording of
the law, such was no obstacle
to its constitutionality. This
type ofphraseology is charac­
teristic of environmental pro­
tection legislation because of
the breadth and complexity of
such an amorphous subject.
Requiring more precision
could "frustrate the legislature
in its attempt to protect the
public against the dangers
flowing from pollution" (para.
50).

THE DISSENTING OPINION

In dissent, Lamer e.1.e. and
Iacobucci 1. declared that two
requirements had to be ful­
filled for a law to be valid un­
der section 91(27).3 First, it
must be directed at a legitimate
public purpose. The dissent­
ing judges, agreeing on this
issue with the majority, con­
cluded that the protection of
the environment was such an
objective (para. 119). Second,
the law must contain prohibi-
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tions backed by penalties
(paras. 112-13). TheAct failed
to satisfy this requirement,
since it aimed at protecting the
environment by regulating
"every conceivable aspect"
(para. 96) of "any and all sub­
stances which may have a
harmful effect on the environ­
ment" (para. 110). The Act did
not provide for prohibitions
backed by penalties as in
MorgentalerA and Furtney. 5 In
those cases, the exemptions
were truly exceptions to gen­
eral prohibitions. Section 34(1)
of the Actauthorized the Min­
ister to regulate every aspect
of a toxic substance, and a fail­
ure to comply with such a
regulation constituted an of­
fence. In other words, "[t]he
prohibitions [were] ancillary to
the regulatory scheme, not the
other way around" (para. 130).
Section 34(6) of the Act also
prescribed that the Governor­
in-Council could exempt a
province from the application
of regulations adopted under
sections 34-35 if that province
had adopted and implemented
equivalent regulations. The
dissenting judges argued that
such a provision could not be
enacted under section 91(27)
since provinces do not have
any criminal jurisdiction, nor
can the federal government
delegate such jurisdiction to
them (para. 134).

The majoritydecision is
awelcome one in that it
willpermit the Federal

Parliament to establisha
comprehensive scheme
for the regulation of

toxic substances.

Lamer C.J.c. and Iacobucci
J. concluded that the regulat­
ing power conferred by the

Act was so broad that it
"would not only inescapably
preclude the possibility of
shared environmental jurisdic­
tion; it would also infringe se­
verely on other heads ofpower
assigned to the provinces"
(para. 137). And since the Su­
preme Court has already
unanimously held that the en­
vironment was a subject mat­
ter of shared jurisdiction,
"[o]ne level should not be al­
lowed to take over the field so
as to completely dwarf the
presence of the other" (para.
136).

COMMENTARY
The majority decision is a wel­
come one in that it will permit
the Federal Parliament to es­
tablish a comprehensive
scheme for the regulation of
toxic substances. La Forest J.
seems uncomfortable with the
idea of authorizing true regu­
lation under the criminal law
power. He constantly speaks
of the Act in terms of prohibi­
tions and exemptions, and
such hesitation is unwar­
ranted.

As long as it is aimed at ac­
tivities which are in the nature
of "public evils", a legislative
intervention based on the
criminal law power is no longer
confined to repression and
stigmatization. In other words,
regulation is possible under
section 91 (27), but only the
regulation of a substance, an
activity, or a person that en­
dangers either the safety of
the public or the integrity of the
environment.6 Indeed, if it pur­
sues a legitimate public objec­
tive, a law based on section
91 (27) need not be confined to
traditional modes of sanc­
tions.? Such interventions
need not provide for the inflic­
tion of a penalty. For instance,
in Swain,S the Supreme Court
held that the section of the
Criminal Code providing for
the detention in a provincial

mental institution of those ac­
quitted for reason of insanity
was validly enacted under
section 91 (27), even though no
penalty was inflicted. Accord­
ing to the Court, a rational link
existed between this preven­
tive provision and the criminal
law power, since it applied to
persons who had perpetrated
acts prohibited by the Crimi­
nal Code, and whose release
could endanger the safety of
the public. There is certainly a
rational link between the regu­
lation of dangerous sub­
stances and the criminallaw.9

As La Forest J. says, if the law
is read as only applicable to
substances that are "toxic in a
real sense", it can come within
criminal law.

Under the criminal law
power... Parliament
can onlypreventevils

which go againstcertain
fundamental values,

such as the protection of
health and the

protection ofthe
environment(La Forest
J., para. 48). As such, if
itpursues an objective

falling within its
constitutional

jurisdiction, aprovince
can regulate the very

same activities or
conduct. In so doing, it
is notenacting criminal

legislation.

LamerC.J.c. and Iacobucci
J. seem to have fallen prey to
the confusion-underlined by

La Forest J. (paras. 33 and
44)-that appeared during the
argument between the ap­
proach to the national concern
doctrine and the criminal law
power. The dissenting judges
are wrong in assuming that the
majority's approach precludes
the possibility of shared envi­
ronmental jurisdiction. The
national concern doctrine
does result in the exclusive
conferral of an all-encompass­
ing power over a particular
subject to the central Parlia­
ment, excluding any provincial
interventions over the same
issue. IQ Under the criminal law
power, however, Parliament
can only prevent evils which
go against certain fundamen­
tal values, such as the protec­
tion of health and the protec­
tion of the environment (La
Forest 1., para. 48). As such, if
it pursues an objective falling
within its constitutional juris­
diction, a province can regu­
late the very same activities or
conduct. ll In so doing, it is
not enacting criminal legisla­
tion. Thus, "the use ofthe fed­
eral criminal law power in no
way precludes the provinces
from exercising their extensive
powers under s. 92 to regulate
and control the pollution of
the environment either inde­
pendently or to supplement
federal action" (La Forest J.,
para. 47).

The double aspect doctrine
thus enables Parliament to es­
tablish minimal standards of
environmental protection that
can be exceeded by the prov­
inces in the exercise of their
own powers. 12 +
NOTES
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461.
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1997 seems to have been a lean
year for the "division of pow­
ers" cases, as only two came
to the Supreme Court:
Germain v. Montreal, a
(small) gain for Quebec, and
R. v. Hydro-Quebec, an (im­
portant) victory for Ottawa.
Quantitativists would no
doubt conclude that such a
record shows how fair the
Court is, 50 percent of the
cases having been decided in
favour of provincial authori­
ties and 50 percent in favour of
their federal opponents. But
Germain seems to have been
such a clear and, I submit, not
very significant case, that Mr.
Justice La Forest decided it in
three paragraphs, and the or­
ganizers of this panel asked us
to concentrate on Hydro­
Quebec: does this reflect a
long overdue qualitativist ori­
entation?

Since 1982, the Court's
work on the division of
powers has lost itspre­
eminence to theCharter.
Yet, unnoticedby many,
centralization continues
andindeed increases,
propelledthis time by
continentalism andthe

NAFTA.

I am no determinist, and
under no circumstances will I
predict the outcome of a case.
But! must admit! was not sur­
prised by the Supreme Court

decision in Hydro-Quebec.
This was a predictable case if
ever there was one and, I will
try to show, a potentially dis­
quieting one in terms of the
division of powers, if not of
the environment. Despite
such reservations, I find this
decision interesting, because
it proves some of my pet theo­
ries.

AMOST PREDICTABLE CASE
Whether you analyze it in light
of the Court's centralist record
on federalism, or from within
the narrower context of its
criminal law jurisprudence, or
even as a reflection of the val­
ues it has been writing in the
Constitution, the case fits so
well that it could hardly sur­
prise anyone. To. start with,
given the Court's track record
on division of powers issues,
Hydro-Quebec is the epitome
of normality. Indeed, in a
study co-authored for the
MacDonald Commission, I
recorded the Court's unre­
lenting centralist tendencies
between World War 11 and the
Charter. In each of the three
periods we distinguished in
this era, the Court confirmed a
majority of federal interven­
tions, at least in cases emerg­
ing from Quebec, save for a
very short period between 1976
and 1979 when, for balance, it
transferred its centralizing
urge to cases arising from the
rest ofCanada. Since 1982, the
Court's work on the division of
powers has lost its pre-emi­
nence to the Charter. Yet, un­
noticed by many, centraliza­
tion continues and indeed in­
creases, propelled this time by
continentalism and the NAFfA.

A look at the division of
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