
DIVISION OF POWERS

GROUNDHOG DAYfrom page 89 HOW FAR CAN THE COURT GO TOO
FAR?en matiere d'evaluation des

incidences environnementales
au Canada", (1995) 21 Queen's
L. 1. 37.
3. The dissenting judges also
concluded that the Act could
not be validly enacted by Par­
liament under the national di­
mension doctrine nor under its
trade and commerce power.
4. R. v. Morgentaler, [1976] 1
S.C.R.616.
5. R. v. Furtney, [1991] 3 S.c.R.
89.
6. Legislation regulating the
use of weapons (Attorney
General ofCanada v. Pattison
(1981), 59C.C.C. (2d) 138 (Alta.
c.A.); Martinofj v. Dawson
(1990), 57 c.c.c. (3th) 482
(RC.C.A.); ofalcohol (Russell
v. The Queen (1881-82), 7 App.
Cas. 829); of food and drugs
(R. v. Wetmore, [1983] 2 S.C.R.
284; c.£. Jamieson & Co. (Do­
minion) v. Canada, [1988] 1
F.c. 590); and the promotion of
tobacco (RJR-MacDonald
Inc. v. Canada, [1995] 3 S.c.R.
199), was held to be valid un­
der the criminal law power.
7. The Queen v. Zelensky,
[1978] 2 S.C.R. 940.
8. R. v. Swain, [1991] 1S.C.R.
933.
9. For a particularly enlighten­
ing opinion on the question of
the possible regulation of
toxic substances under the
criminal law power, see
Muldoon 1. 's reasons in c.£.
Jamieson & Co. (Dominion),
supra note 11 at 621-22.
10. Such a doctrine excludes
any possibility of invoking the
double aspect doctrine:
Johannesson v. West Saint­
Paul, [1952] 1S.C.R.292at311­
12; Re Anti-Inflation Act,
[1976] 2S.C.R. 373 at 444 and
461.
11. For example, see Rio Ho­
telv.New-Brunswick, [1987] 2
S.C.R.59.
12. There is no conflict be-

tween a-valid-provincial
law and a less severe­
valid-federal law, because it
is possible to obey both in re­
specting the more severe of the
two: Ross v. Registrar ofMo­
tor Vehicles, [1975] 1S.C.R. 5.
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1997 seems to have been a lean
year for the "division of pow­
ers" cases, as only two came
to the Supreme Court:
Germain v. Montreal, a
(small) gain for Quebec, and
R. v. Hydro-Quebec, an (im­
portant) victory for Ottawa.
Quantitativists would no
doubt conclude that such a
record shows how fair the
Court is, 50 percent of the
cases having been decided in
favour of provincial authori­
ties and 50 percent in favour of
their federal opponents. But
Germain seems to have been
such a clear and, I submit, not
very significant case, that Mr.
Justice La Forest decided it in
three paragraphs, and the or­
ganizers of this panel asked us
to concentrate on Hydro­
Quebec: does this reflect a
long overdue qualitativist ori­
entation?

Since 1982, the Court's
work on the division of
powers has lost itspre­
eminence to theCharter.
Yet, unnoticedby many,
centralization continues
andindeed increases,
propelledthis time by
continentalism andthe

NAFTA.

I am no determinist, and
under no circumstances will I
predict the outcome of a case.
But! must admit! was not sur­
prised by the Supreme Court

decision in Hydro-Quebec.
This was a predictable case if
ever there was one and, I will
try to show, a potentially dis­
quieting one in terms of the
division of powers, if not of
the environment. Despite
such reservations, I find this
decision interesting, because
it proves some of my pet theo­
ries.

AMOST PREDICTABLE CASE
Whether you analyze it in light
of the Court's centralist record
on federalism, or from within
the narrower context of its
criminal law jurisprudence, or
even as a reflection of the val­
ues it has been writing in the
Constitution, the case fits so
well that it could hardly sur­
prise anyone. To. start with,
given the Court's track record
on division of powers issues,
Hydro-Quebec is the epitome
of normality. Indeed, in a
study co-authored for the
MacDonald Commission, I
recorded the Court's unre­
lenting centralist tendencies
between World War 11 and the
Charter. In each of the three
periods we distinguished in
this era, the Court confirmed a
majority of federal interven­
tions, at least in cases emerg­
ing from Quebec, save for a
very short period between 1976
and 1979 when, for balance, it
transferred its centralizing
urge to cases arising from the
rest ofCanada. Since 1982, the
Court's work on the division of
powers has lost its pre-emi­
nence to the Charter. Yet, un­
noticed by many, centraliza­
tion continues and indeed in­
creases, propelled this time by
continentalism and the NAFfA.

A look at the division of
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powers cases in matters spe­
cifically related to criminal law
shows an even more consist­
ent centralist trend, most vis­
ible in the field of health, dat­
ing back before the turn of the
century. Having already de­
fined crime broadly in the Mar­
garine Reference as an act
which a law, directed against
an injurious or undesirable ef­
fect against the public, forbids
with appropriate penal sanc­
tions, the Court has now pro­
ceeded to describe federal
power over criminal law as
"plenary" in Macdonald. In
the meantime, in Kripps,
Laskin had even included in
this power jurisdiction over
"provisions in the Food and
Drug Act . .. that are aimed at
marketing and [which] cer­
tainly invites the application of
the trade and commerce
power".

Given these precedents
among others, it is not surpris­
ing that the Court would char­
acterize the regulation of PCB

emissions as "an evil that Par­
liament can legitimately seek to
suppress". Nor is it surprising
that such suppression was
said to be a "legitimate public
purpose" within the criminal
law power, since Parliament
has discretion to determine
what evil it wishes to suppress
by penal prohibition, espe­
cially given the importance of
the environment as a para­
mount value.

Indeed, the values affirmed
in this decision also have been
featured in past decisions of
the Court. As mentioned, the
"environment" is perhaps
most sacred among them, as
one can notice in cases such
lE Canadian Pacific and
Oldman River. But the protec­
tion of the public against evils,
or society against dangers, is
another value affirmed in Hy­
dro-Quebec which has been
present in criminal law cases
decided not only in the divi-

sion of powers context, but
under the Charter as well, at
least since the neo-liberal
19908.

[T]he only concurrent
jurisdictions setout in

the Constitution are
listed in section 95
(immigration and

agriculture). Given the
doctrine of

paranwuntcy,
introducing others can
only bring us back to
the "occupiedfield"

theory, to which we long
ago saidgood riddance.

How predictable, therefore,
that the Court would ground
its decision in values such as
protection against evil, and
would go so far as to describe
the safeguarding of the envi­
ronment as "a public purpose
of superordinate importance".
Currently, such assertions are
even more acceptable, given
that Hydro-Quebec bashing is
unlikely to meet with much
opposition. What is new here
is not that the Court would rely
on these values. It is, rather,
that it has not only done so
explicitly, but affirmed that
"[t]he purpose of criminal law
is to underline and protect our
constitutional values" (at 127),
and stated that it is "[t]he all
important duty of Parliament
and the provincial legislatures
to make full use ofthe legisla­
tive powers assigned to them
in protecting the environment"
(at 86). Could this possibly be
an allusion to some nostalgic
legal naturalism, mandating a
prescriptive effect of values
on Parliament?

APOTENnALLY DISQUIEnNG
DECISION IN TERMS OF DIVISION OF
POWERS
However much the environ­
mentalists are right to be
pleased with the outcome of
this decision, I still think it has
the potential to disrupt the di­
vision of powers and federal­
ism. Maybe it is not the worst
possible one, as the Court it­
selfpoints out, referring to the
fact that it could have vali­
dated the impugned legisla­
tion and order-in-council on
grounds of the "national di­
mensions" doctrine. This
would have had a much more
serious effect on provincial
jurisdiction on the environ­
ment, to the point of its elimi­
nation (at 115).

Yet I say a "potentially"
disquieting decision because
it introduces in our constitu­
tional law a new kind of con­
current jurisdiction: the "Con­
stitution should be interpreted
as to afford both levels ofgov­
ernment ample means to pro­
tect the environment" (at 116),
a revival of Lesage's coopera­
tive federalism and the Quebec
provincial liberals "Livre
Beige", allowing for a "wide
measure of cooperation be­
tween the federal and provin­
cial authorities to effect com­
mon or complementary ends"
(at 131). Needless to say, the
only concurrent jurisdictions
set out in the Constitution are
listed in section 95 (immigra­
tion and agriculture). Given the
doctrine ofparamountcy, intro­
ducing others can only bring
us back to the "occupied field"
theory, to which we long ago
said good riddance.

But this is not the only
problem: the decision appears
reasonable because the
Chlorobiphenyls Interim Order
seems an appropriate use of
the powers conferred by sec­
tions 34 and 35 of theEnviron­
mental Protection Act. Yet
other usages will not necessar-

ily be so reasonable. I tend to
agree, on this point at least,
with the minority: a completely
open-ended concept of "crimi­
nallaw" and no other will do,

The potential dangerof
this decision lies in the
doors it opens in the

future,for other
environmentalpurposes
and, more generally,for
otherfields where this

invasive combination of
open-endeddiscretion
mightapply. The least
one can say is that it

appears to investfederal
authorities with an

indefinitely extensible
jurisdiction andthus the

power to amend
unilaterally the structure
offederalism-apower
that,forsome reason,
has recently seemed
more unreasonable

when ascribed to some
provincialauthorities

who will remain
nameless.

since unless one is an essen­
tialist, one has to admit that a
crime is what the society in
which it occurs says it is, cou­
pled with equally open-ended
definitions of whatever evils
Parliament wants to protects
us from in the future, consti­
tute themselves evils against

continued on page 92
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HOW FAR CAN THE COURT GO from page 89 THE CHARTER OF RIGHTS AS A
MURDERER'S BEST FRIENDwhich provincial legislative ju­

risdiction should be protected.
It also makes impossible

and oxymoronic any definition
of "colourable". Furthermore,
I cannot be convinced that the
devolution of so much power
to the executive under sec­
tions 34 and 35 does not bring
the doctrine of vagueness into
play. Nor can I imagine that a
decision that even Chief Jus­
tice Lamer finds too centraliz­
ing could be any good for the
provinces.

The potential danger of
this decision lies in the doors
it opens in the future, for other
environmental purposes and,
more generally, for other fields
where this invasive combina­
tion of open-ended discretion
might apply. The least one can
say is that it appears to invest
federal authorities with an in­
definitely extensible jurisdic­
tion and thus the power to
amend unilaterally the struc­
ture of federalism-a power
that, for some reason, has re­
cently seemed more unreason­
able when ascribed to some
provincial authorities who will
remain nameless.

LEGITIMACY-THE ONLY EFFECTIVE
UMITATION ON DISCRETION
However, it might not be by
chance that the Interim Order
has proven to be a particularly
reasonable and acceptable use
of the powers conferred: the
often quoted definition of
criminal prohibition in the
Margarine Reference reads, in
part: "enacted with a view
to public purpose which
can support it as being in
relation to criminal law". If
hermeneuticians and rhetori­
cians alike are right, the
Court's discretion can only
extend as far as it meets the
expectations of its "audi­
ences" and keeps public sup­
port.

Such is the basis of its le­
gitimacy which, in a post-mod­
ern society, depends on the
reception its decisions get
from the specialized legal com­
munity, but even more on the
coincidence of the values that
the Court embodies in its de­
cisions and those of the gen­
eral public.

As long as it gives to
"criminal law", "environ­
ment", and other assorted
open-ended concepts a mean­
ing that a majority of Canadi­
ans can support, the Court will
keep its credibility and main­
tain the legitimacy of its deci­
sions. A problem might arise
when a broad consensus dis­
solves, or if, as might happen
in other fields where constitu­
tional questions are up for de­
cision, a Canadian minority
happens to form a provincial
majority. ..

Andree Lajoie is a Professor
ofLaw and Director ofthe
Centre de recherche en droit
public of the Faculty ofLaw,
Universite de Montreal. Her
latest book, Jugements de
valeurs, is published by PUF,

Paris 1997.

BY ALAN YOUNG

For the past two years I have
been writing an obituary for the
Charter ofRights on the basis
that the Supreme Court of
Canada has in recent years
taken a rather parsimonious
approach to providing rem­
edies for constitutional viola­
tions. In 1995, I wrote that "to
date, the Court has mastered
the rhetoric of rights-adjudica­
tion, but more work is needed
with respect to the practical
exercise ofcreating or prompt­
ing necessary institutional
adjustment" for the provision
of effective remedies. In 1996,
I suggested that the "living
tree" we call the Charter is a
unique tree which is capable of
shrinking, but not necessarily
dying, in the face of lack of
nourishment: "The past year
[1996] will not go down in his­
tory as an exciting one for
Charter jurisprudence. In fact,
1996 was probably the most
boring and pedestrian year of
Charter jurisprudence since
the enactment of the Charter
in 1982. It appears that the love
affair with the Charter is over
and courts are beginning to
take a sober, second thought
with respect to the application
of Charter rights in the crimi­
nal process".

The Court's performance in
the 1997 term clearly indicates
that my report of the death of
the Charter is both premature
and unfounded. Despite the
fact that the 1995 decision in
O'Connor(1995), 103 c.c.c.
(3d) 1, left the distinct impres­
sion that a stay of proceedings
would rarely be granted for
prosecutorial non-disclosure,
in 1997 the Court stayed two
proceedings on the basis of

non-disclosure or lost disclo­
sure (seeCarosella (1997),112
c.c.c. (3d) 289; MacDonnell
(1997), 114C.C.C. (3d) 145). In
addition, the Court ordered
new trials for two convicted
murderers on the basis that
probative evidence should
have been excluded at trial
(Stillman (1997), 113 C.C.C.
(3d) 321; Feeney (1997) 115
C.C.C. (3d) 129).

This briefcomment will fo­
cus on the windfall opportu­
nity gained by these two mur­
derers with a view to determin­
ing whether these rulings
should be celebrated as due
process triumphs or whether
these two decisions are merely
a reflection of a Court which is
adrift in a sea of confusion.

In 1991, Pamela Bischoff
was brutally raped and mur­
dered by William Stillman. In
the same year Frank Boyle was
brutally beaten to death by
Michael Feeney. Both accused
were convicted at trial but, in
1997, the Supreme Court of
Canada ordered new trials for
both men; however, both new
trials will likely result in acquit­
tals as a result of the Court
ordering the exclusion of criti­
cal pieces of evidence. In a
nutshell, William Stillman re­
ceived a new trial on the basis
that bodily samples were
seized from him fOroNA testing
in the absence of valid author­
ity. The bodily samples consti­
tuted non-discoverable,
conscriptive evidence and as
such were excluded on the
basis that the admission of the
evidence would affect or impair
the fair trial rights of the ac­
cused. Michael Feeney re­
ceived a new trial on the basis
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