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BY ALAN M. RUGMAN

The Multilateral Agreement
on Investment (MAl) is being
negotiated in Paris at the Or­
ganization for Economic Co­
operation and Development
(OECD). Negotiations started in
May 1995 and should have
been completed in May 1997;

Despite criticism ofthe
MAl by Canadian

economic nationalists,
the MAl will not bring

any significant
economic orpolitical

changes to Canada. The
reason is very simple:
Canada already has a

MAl with the United
States (it is called the
Free Trade Agreement

(FJA)).

now May 1998 looks like the
probable completion date. De­
spite criticism of the MAl by
Canadian economic national­
ists, the MAl will not bring any
significant economic or politi­
cal changes to Canada. The
reason is very simple: Canada
already has a MAl with the
United States (it is called the
Free Trade Agreement (FfA)).

THE MAilS BASED ON THE FTA
The investment provisions of
the FfA as agreed to ten years
ago (in October 1987) are the
basis of the draft MAl. The
NAFfA investment provisions
of 1993 were based upon the
FfA and theseNAFrA investment
provisions are identical in all

major respects to those in the
draft MAl. For example, both
the FfA and NAFfA incorporate
the key principle of national
treatment, i.e., equal access for
foreign (U.S.) investors to the
Canadian market (but accord­
ing to Canadian rules). In re­
turn, Canadian investors have
equal access to foreign (U.S.)
markets, on host country rules.
Both the FTA and NAFfA also
have exemptions from national
treatment for important Cana­
dian sectors, including the big
five of health care, education,
social services, cultural indus­
tries, and transportation.

The MAl is being negoti­
ated along the same lines;
countries have already agreed
to the national treatment prin­
ciple but they disagree over
the number and type of ex­
empted sectors. The Canadian
government has stated that it
will continue to insist on ex­
emptions for the five sectors,
especially culture, and that the
logic of the FfNNAFfA will be
used as a model for the MAl.
The underlying structure of
the FfA, NAFfA, and MAl is now
well understood by Canadians
as a clever balance between
the pressures of globalization
(national treatment) and the
need for sovereignty (ex­
empted sectors).

DEEP INTEGRATION

The current challenge in inter­
national trade negotiations,
somewhat paradoxically, is to
negotiate investment rules
rather than trade rules. This is
because, through seven GATT
rounds, and important bilateral
agreements such as the FTA,
the best known barriers to
trade in the form of tariffs have
already been reduced to a

trivial hurdle, even when cal­
culating effective rates of pro­
tection (which takes into ac­
count the value-added and la­
bour component of the pro­
tected good).

While 54% ofCanadas
FDI stock is in the United

States (and thereby
already has national

treatment), theMAl will
be very useful in setting

stable rulesfor the
rapidly increasing stock

ofCanadian FDI

elsewhere, especially in
the European Union and

Asia.

Today, the bulk of interna­
tional business is not done by
trade in goods, but through
services and investments.
Over 70% ofNorth Americans
work in the service sector, with
only 30% in manufacturing. So
the new agenda for interna­
tional agreements is to nego­
tiate rules for trade in services
and for international invest­
ment. The "shallow" integra­
tion achieved by reducing tar­
iff barriers to trade in goods is
being replaced by "deep" in­
tegration through foreign di­
rect investment (FD!), trade in
services, and the international
networks of multinational en­
terprises.

THE CONTENTS OF THE MAl
The structure of the MAl fol­
lows that OfNAFfA, and is built
upon the following platform:

1. Principle of national treat­
ment, with lists of exempted
sectors;

2. Transparency, i.e., all
regulations on investment are
identified as are all exemptions
to the principle of national

treatment;
3. Dispute settlement

mechanisms, to permit indi­
vidual investors (and compa­
nies) to appeal against gov­
ernment regulations and bu­
reaucratic controls;

4. Movement towards har­
monization of regulations, al­
though in the areas of compe­
tition policy and tax policy not
much progress can be ex­
pected in the MAl (and none
was achieved in NAFfA).

In the draft MAl all of these
four areas have been ad­
dressed, and a reading of the
various drafts shows that the
structure of the MAl is based
upon NAFfA'S investment pro­
visions, as was predictable.
The aim of the MAl is to make
domestic markets internation­
ally contestable, by providing
a basic set of rules for FD!, to
which all member countries
sign on. The OECD in Paris is
the appropriate venue to nego­
tiate the MAl as 98% of all the
world's FDI is conducted by
multinational enterprises
(MNES) based in the 23 member
countries of OECD, i.e., all of
Western Europe, North
America, Japan, Korea, Aus­
tralia, and New Zealand. There
is some opposition to the MAl
in a few third world countries,
but until the World Trade Or­
ganization gets moving on in­
vestment issues, there is no
practical alternati ve to the
OECD as a venue for the MAl.

THE MAl OPENS DOORS FOR CANADIAN
INVESTMENT
The MAl is not a bad-news but
a good-news story. The other
side of the national treatment
coin is that Canadian outward
FD! will be encouraged by a
MAl. Indeed, as a non-member
of the triad (the United States,
European Union, and Japan,)
Canada is a small, open
economy dependent on ac­
cess to triad markets. Today
this access is more often
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FROM THE HAVANA CHARTER TO THE
MAl: INTERNATIONAL INVESTMENT
REGIMES

achieved through FOI than
through trade (although FOI
and trade are highly positively
correlated). While 54% of
Canada's FOI stock is in the
United States (and thereby al­
ready has national treatment),
the MAl will be very useful in
setting stable rules for the rap­
idly increasing stock of Cana­
dian FDI elsewhere, especially
in the European Union and
Asia. The MAl, in this sense,
should help Canada to con­
tinue to diversify its outward
FDI away from the United
States. Ofparticular relevance
in the MAl will be investment
rules to ensure Canadian busi-

BY DANIEL DRACHE

FIRST THE HISTORY LESSON
The year is 1948. The policy
elites from more than fifty
countries have come to Ha­
vana to put the finishing
touches on an all-encompass­
ing proposal to finalize the
details of a multilateral invest­
ment regime that is the first of
its kind. It is comprehensive,
forward-looking, and equita­
ble, with "high standards" for
the liberalization of investment
protection and trade expan­
sion.

Almost all majorpowers are
"present at creation"; those
with mixed economies as well
as laissez-faire ones, the de­
veloped no less than the un­
der-developed, the imperialist
world as well as the colonized.
At the table is a highly diverse
group of nations including In­
dia, Egypt, China,- Mexico,
Sweden, Portugal, Canada,
and the United States, to name

ness has stable access to the
European Union in resource­
based sectors such as forestry
products (where there has
been a wave of protectionism
in the last four years). The MAl
should also help to open up
the Japanese, other Asian, and
Latin American markets for
Canadian FOI.

COtllUSIONS

In general, because
investment has a long-term
time horizon, business people
need to be assured that
political risk is low. New and
capricious investment
regulations deter FOI and

but a few. Only the Soviet
bloc absents itself, but it too
has been present behind the

AtHavana, the u.s.
chiefdelegate signedthe

final document; but
American investors at

home andtheir
Republican allies in

Congress opposedits
provisions, which gave

capital-importing
countries rights to

control investmentflows.

scenes. When ratified, this le­
gal instrument was to become
the Charter for the Interna­
tional Trade Organization, the

thereby reduce global
economic efficiency. Canada
has mitigated the worst
excesses of left-wing
economic nationalism through
the investment provisions of
the FfA and NAFfA. The MAl is
the icing on the cake of
globalization for Canada. In
short, the MAl is a good-news
story. The NAFfA is such an
advanced trade and
investment pact that it is being
used as the model for the MAl.
Given that Canada has
survived quite well for the last
ten years under the
investment provisions of the
FfA, it is well-placed to take on

international institution desig­
nated to oversee the world's
trading system along with the
World Bank and the IMF.

SO what happened to the
Havana Charter? In a word, its
fate was decided by U.S. trade
politics. Congress killed the
broadest multilateral interna­
tional investment agreement
that had ever been negotiated.
At Havana, the U.S. chief del­
egate signed the final docu­
ment; but American investors
at home and their Republican
allies in Congress opposed its
provisions, which gave capi­
tal-importing countries rights
to control investment flows.
And that was that. Most ex­
perts treat Havana as a failed
episode in international rela­
tions of little relevance for to­
day. But they are woefully
wrong.

TWO CRITICAL ELEMENTS
In tbe rear-view mirror of his­
tory, two ideas stand out. First,
at the time there was a solid
international consensus that a
trade and investment regime
had to be more than an ab­
stract set of rigid legal princi­
ples to defend investors'
rights at any price; rather, it
had to be functional, efficient,

board theMAI. The MAl has the
additional advantage of
helping to open up markets in
Europe and Asia for Canadian
investors on the same terms as
the U.S. market. .,
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and practical. Nothing less
would "ensure the workability
ofthe new order". So the coun­
tries of the world chose non­
discriminatory trade and, by
the end of the negotiations,
decided to make foreign direct
investment accountable as the
lynchpin of international gov­
ernance. [See box on p. 25,Key
Dates in the Regulation of
Foreign Investment, for the
long-term effects of this deci­
sion.]

Secondly, as the framework
agreement for a new age, it
could not be a system of pure
commercial gain designed pri­
marily to advance the free en­
terprise principle. Instead, in­
vestment rights had to accom­
modate the full employment
obligation that all states ac­
cepted as the cornerstone of
the world trading system. Fur­
ther, countries had to make an
equal commitment to eliminate
all forms of arbitrary and dis­
criminatory barriers that the
state and market actors rou­
tinely erected for public or pri­
vate profit.

Finally, the theoretical un­
derstanding behind the Ha-
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