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powers to manage resources treatment and most favoured
and set standards. The con- nation treatment to foreign in-
straints are in the FTA/NAFTA vestors. 4 These provisions not

• BY MICHELLE SWENARCHUK limitations on managing the only eliminate arbitrary inter-
levels of export of resources; ference with foreign investors'
and the NAFTA and GATT 1994 rights but, in the view of the

Canada is now far down the However, as the govern- chapters on Technical Barriers B.C. government, also restrict

road of deregulated trade and ment ofBritish Columbia has to Trade and Sanitary and "transparent and non-dis-

I~
investment, having signed three noted, Canada does not ap- Phytosanitary Standards. The criminatory efforts to negoti-

trade agreements with major pear to have benefited from agreements' designation of ate and enforce local and na-

I~
consequences for this country: theNAFTA investment chapter. international standard setters, tional economic benefits".5

the Canada-U.S. agreement, the V.S. investment in Canada including the International The requirement for national

NAFTA, and the 1994 GATT/WTO has steadily declined from Standardization Organization treatment for investment in-

agreements. We also have free 1985, when Canada's propor- and Codex Alimentarius Com- centives (subsidies) appears

trade agreements with Chile and tion ofV.S. and Canada direct mission, further undermine to require payment of the same

Israel, and have signed or are foreign investment stock was domestic standards. FTA and subsidies to large foreign cor-

negotiating bilateral investment 25.9 percent, to 1996, when it GATT trade dispute panel deci- porations as may now be pro-

agreements with 59 countries. I was 16.7 percent.2 Given this sions on environmental and vided to small, local, or non-

NAFTA experience, it is reason- health issues have all fa- profit, community-based

able to question whether fur- voured trade over the domes- health, social service, educa-

The process of ther deregulation of invest- tic standards, requiring that tion, and the health and medi-

ment through theMAl will pro- standards be changed or elimi- care sector overall.

deregulation oftrade and vide economic benefits to nated.
Performance requirements

investment in the past Canada. The MAl includes extensive

decade has seen THE CURRENT ENVIRONMENTAL TheMAlundoubtedly
prohibitions against perform-

systematic weakening of
PROTECTION CONTEXT IN CANADA ance requirements for linking

The process of deregulation further constrains approvals or providing subsi-

green laws; elimination of oftrade and investment in the Canadian governments
dies or other advantages to in-

• past decade has seen system- vestors, irrespective of

public rights of atic weakening of green laws; from exercisingpowers whether investors are foreign

participation in elimination ofpublic rights of to benefit Canadian
or domestic. It exceeds the

environmentaldecision
participation in environmen- NAFTA provisions in the types

tal decision making; increas- communities and the of prohibitions and their

making; increasing ing unwillingness of govern- environment.
breadth of scope and applica-

unwillingness of
ments to accept responsibil- tion.

ity for environmental protec- These provisions will par-

governments to accept tion; and radical cuts to en- ticularly affect provincial (and

responsibilityfor
vironmental and natural re- Finally, the "expropriation" federal) rights to require job

source ministries' budgets.3 clause of the investment chap- creation and other benefits for

environmentalprotection; Further, downloading of re- ter of the NAFTA has provided local communities from foreign

and radical cuts to
sponsibilities from the federal a basis for V.S.-based Ethyl investors' exploitation ofnatu-

to provincial governments Corporation to sue the Cana- ral resources.

environmental and and, in Ontario, formerly en- dian govemment for CDN$350 "Expropriation" rights

natural resource
vironmental leader of the million for its effective ban on A most dangerous provision
country, from the province to MMT, a neuro-toxic gasoline ad- in the MAl is the NAFTA-style

ministries' budgets. municipalities, is occurring ditive. "expropriation" clause, which
with no certainty that the re-

ENVIRONMENTAL ELEMENTS OF THE provides to investors an un-

] ceivingjurisdiction will have
the will or resources to act.

MAl conditional right to compensa-

J Given that approximately The era of deregulated trade
The MAl undoubtedly further tion for expropriation of an in-

two-thirds of foreign direct in- has been, and remains, the
constrains Canadian govern- vestment or for "measures

vestment in Canada comes from era of environmental deregu-
ments from exercising powers having equivalent effect". It

the U.S., the most significant in- lation.
to benefit Canadian communi- goes beyond national treat-

vestment "treaty" for Canada is This is not a coincidence.
ties and the environment. ment, since even measures ap-

• the investment chapter of the The trade agreements have National treatment
plied to both foreign and do-

NAFTA (Chapter 11), the model targeted environmental pro- It includes very broad defini-
mestic investors could give

for the MAI. tection laws and policies by tions of investor and invest- continued on page 32
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rise to a claim for compensa
tion by the foreign one. It ex
tends "expropriation" claims
beyond what is compensable
in Canadian domestic law,6
with no balancing of the pub
lic interest in resource conser
vation, human health and
safety, or any other purpose,
in determining whether com
pensation is payable and to
what extent.

Like NAFfA, the MAl

providesfor
expropriation through

private tribunals without
public scrutiny, appeals,

or interventions. The
secrecy andbroad

powers oftrade dispute
panels are anti

democratic as the
capacity ofgovernments
to legislate is squelched.

The B.C. government iden
tified the issue of native land
claim settlements which may
require return of land or other
resources (fish, forest) now
subject to non-native use (in
vestment). Foreign investors
could claim full compensation,
no matter how tenuous or pre
liminary their "investment".

This provides an excellent
example of the problems of in
ternational harmonization
without regard to historical,
social, or environmental differ
ences. Aboriginal rights are
not issues for public policy de
cisions in European OECD coun
tries, but raise many live and
pressing issues in Canada, and
other countries with extant
Aboriginal populations. The

federal government has at
tempted to exempt its Aborigi
nal obligations from the pur
view of the MAl, but whether
that exemption will survive the
negotiation process is un
known. No protection for pro
vincial obligations is pro
posed.

Like NAFTA, the MAl pro
vides for expropriation
through private tribunals with
out public scrutiny, appeals,
or interventions. The secrecy
and broad powers of trade
dispute panels are anti-demo
cratic as the capacity of gov
ernments to legislate is
squelched. The investment
protection expropriation pan
els add the additional burden
that governments must pay
huge amounts to act in accord
ance with domestic public in
terest policies or even consti
tutional law (Le., constitu
tional Aboriginal rights). The
"chilling effect" of adding in
vestor compensation pay
ments to every sector of pub
lic interest legislation is obvi
ously considerable.

POSSIBLE PROTECTIONS
The October 1997 draft text of
the MAl reveals that the nego
tiators are discussing the in
clusion of wording to discour
age the lowering of domestic
health, safety, and environ
mental standards in order to
attract investment. It appears
unlikely that the wording, if
included at all, will be any
stronger than NAFTA Article
1114. The NAFTA wording
merely indicates that coun
tries "should not waive or
derogate from" standards; it
does not prohibit the practice
and certainly has not pre
vented the weakening of
standards in Canada since
NAFTA was signed. Similarly,
such wording in the MAl will
not offer much comfort to
concerned environmentalists

and health advocates.
The federal government

has filed "reservations" to ex
empt certain policies and sec
tors from the MAl, but environ
mental laws are not among
them. Nor do the federal reser
vations refer to provincial
measures. If the MAl is to cover
provincial measures, as foreign
national governments appar
ently assume but British Co
lumbia disputes, considerably·
expanded reservations would
be required to protect provin
cial measures in all sectors of
provincial jurisdiction.
Subnational non-conforming
measures were exempted from
NAFTA'S national treatment and
performance requirement
terms by an exchange ofletters
between governments. No
such reservations have been
introduced into the MAl nego
tiations.

The Canadian Environmen
tal Law Association has pro
posed a substantial "carve
out" of environmental protec
tion and resource conservation
measures.

EXPECTED IMPACTS
If adopted as currently de
signed, the MAl will provide Eu
ropean and Japanese corpora
tions with rights similar to
those U.S. corporations ob
tained in Canada underNAFTA.
It will also allow them to pres
sure many Southern countries
into signing the MAL

Meanwhile, the Canadian
government is quietly signing
similar agreements all over the
world, entrenching a lack of
balance between rights of cor
porate investors and the rights
of citizens to have govern
ments respond to local eco
nomic, social, and environmen
tal needs. Critics of investment
agreements need to focus on a
broader landscape than just the

MAL +
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NOTES

1. Personal communication
from N. Lynn McDonald, In
vestment Trade Policy Divi
sion, Department of Foreign
Affairs, December 16, 1997.
2. Government of British Co
lumbia Submission to the Sub
committee on International
Trade, Trade Disputes and In
vestment, November 26,1997,
quoting World Investment Re
POI1: Transitional Corpora
tions, Market Structure and
Competition Policy (United
Nations, 1997) at 313.
3. For a review ofthe stagger
ing pace of removal Of envi
ronmentallaws in Ontario, see
Environmental Commissioner
of Ontario, Annual Report
J996: Keep the Doors Open to
Better Environmental Deci
sion Making (Toronto, April
1997). At the federal level, the
1993 Red Book commitments
to improve the Canadian En
vironmental Protection Act
and to adopt an Endangered
Species Act have not been
kept.
4. Investors include human
and corporate persons, non
profit and for-profit private
and public organizations. In
vestment covers "every" kind
ofproperty, claims to money or
performance, contracts, con
cessions, licenses, permits,
etc.
5. Ibid. at 3.
6. See discussion in the au
thor's submission on the MAl
to the House of Commons
Sub-Committee on Interna
tional Trade, Trade Disputes
and Investment, "The Multi
lateral Agreement on Invest
ment and Environment: Con
text and Concerns," November
24,1997,cELA.
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