
THE KYOTO PROTOCOL

WHAT'S IN THE KYOTO PROTOCOL
BY PATRICKJ. MONAHAN

a~li.Ii\'."

•

•

•

IN THIS ISSUE
BY PATRICKJ. MONAHAN

This issue of Canada Watch is
devoted to a discussion of two
important environmental is­
sues that are currently fea­
tured on the national (and in
one instance, international)
political agenda.

The first is the Kyoto Pro­
tocol, agreed to last December
in Kyoto, Japan. Under the
Protocol, Canada (along with
38 other countries), has agreed
to reduce or limit its green­
house gas emissions to a
specified level; in Canada's
case, we are to reduce emis­
sions 6 per cent below what
they were in 1990 by the year
2012. [See the accompanying
article, "What's in the Kyoto
Protocol?" for an outline of the
contents of the ProtocoL]

The Protocol will not come
into force unless ratified by at
least 55 parties. In Canada's
case, that calls into question
the extent to which the prov­
inces are to be involved in re­
viewing and approving the
Agreement.

The Kyoto Protocol is a fol­
lOW-Up to the Convention on
Climate Change, a treaty
signed in 1992 and subse­
quently ratified by over 160
states. The Convention,
which took effect on 21 March
1994, set an "ultimate objec­
tive" of stabilizing "green­
house gas concentrations in
the atmosphere at a level that
would prevent dangerous an-

This, in turn, recalls memo­
ries of the process surround­
ing the ill-fated Meech Lake
Accord in the late 1980s. In
both cases (Kyoto and
Meech), there was almost no
domestic public debate prior to
an all-night meeting at which
a final text was hammered out
between high-level govern­
ment negotiators. The result­
ing Agreement was then pre­
sented as a "seamless web",
which must be accepted or re­
jected in toto. (This latter re­
quirement is not yet explicit in
terms of Kyoto, but it is inevi­
table given the fact that it is
simply not feasible to permit
each party to a complicated
multilateral deal to propose its
own set of preferred amend­
ments). The inability to pro­
pose or entertain amendments
then stimulates a reaction to
the process that was used to
develop the text in the first
place.

Will Kyoto meet the same
unhappy fate as Meech? In
part, the answer to this ques­
tion will depend upon the is­
sue raised earlier-do the
provinces have to participate
in ratifying the Protocol? The
provinces will argue that,
since the Protocol involves
control over the environment

thropogenic (human-induced)
interference with the climate
system". The Convention did
not specify what these con­
centrations should be, only
that they be at a level that is
not dangerous.

"Greenhouse gases" are
naturally occurring gases
such as carbon dioxide (co,),
methane (CH

4
), and nitrous ox­

ide (N20), which act like a blan-

(a matter falling under provin­
cial jurisdiction), they must
consent to its terms. But Ot­
tawa can argue that it also has
a significant environmental
role, as was recently recog­
nized by the Supreme Court of
Canada in R. v. Hydro Quebec.
(This decision upheld the va­
lidity of certain provisions in
the Canadian Environmental
Protection Act.) On this rea­
soning, Ottawa may be under
a political obligation to consult
with the provinces, but the fi­
nallegal power of ratification
rests with the national govern­
mentalone.

This leads naturally to a
consideration of the second
theme featured in this issue of
Canada Watch-the Canada­
Wide Accord on Environment
Harmonization, agreed to
unanimously by federal, pro­
vincial, and territorial govern­
ments in late 1996. The Ac­
cord, which seeks to "ration­
alize" federal, provincial, and
territorial roles in relation to
the environment, was to have
been signed in November of
1997. However, only weeks
prior to the scheduled signing,
the ceremony was postponed
until some time early in the new
year. Then, in late November,
a House ofCommons Commit-

ket around the earth. Without
this natural blanket, the
earth's surface would be
some 30°C colder than it is
today. The problem is that hu­
man activity is making the blan­
ket "thicker". For example, if
emissions of these gases con­
tinue to grow at current rates,
it is expected that atmospheric
levels of carbon dioxide will
double from their pre-indus­
trial levels over the course of
the next century. The most di­
rect result, according to the
scientific consensus, is likely
to be a "global warming" of 1

tee recommended that the fed­
eral government not proceed
with the Accord on the
grounds that the need for the
agreement had not been dem­
onstrated.

The Accord has received
relatively little public debate
and analysis. In the interests
of stimulating such a debate,
we present a range of view­
points and assessments, both
positive and negative.

There is a clear opportunity
for the provinces to develop
and exploit linkages between
these two issues. The Envi­
ronmental Accord refers to
the environment as a matter of
shared jurisdiction, requiring
cooperation and coordination
between all levels of govern­
ment. Those kinds of commit­
ments strengthen the case for
the provinces to have a mean­
ingful role in the ratification of
the Kyoto Protocol. All of
which suggests that the Envi­
ronmental Accord is unlikely
to be ratified until the fate of
the Protocol has been finally
settled. ..

Patrick J. Monahan is a
Professor ofLaw at Osgoode
Hall Law School, York
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to 3.5°C over the next 100
years. This is in addition to an
apparent temperature increase
of around half a degree Centi­
grade since the pre-industrial
period before 1850. But the
nature and extent of global
warming remains a matter of
scientific controversy and de­
bate.

The Kyoto Protocol at­
tempts to fill the gap left in the
1992 Convention by setting
specific emission reduction
targets for 39 states, including
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