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Unfortunately, the Constitu­
tion Act of 1867 does not make
any reference to the environ­
ment when it deals with the
distribution oflegislative pow­
ers between federal and pro­
vincial governments. Thus,
both levels of government
have the ability of intervening
in any and all areas relating to
environment regardless of
whether there is overlap and
duplication. In fact, a recent
Supreme Court decision has
confirmed this status.

Over the past few years, the
Canadian Council ofMinisters
of the Environment (CCME) has
been attempting to streamline
the Canadian environmental
regulatory system by more
clearly articulating the roles
and responsibilities of respec­
tive governments. The aim is
clearly to develop a more effi­
cient and effective regulatory
regime in Canada by eliminat­
ing unnecessary duplication
and areas of inconsistency.

The current system penal­
izes the private sector by im­
posing various unnecessary
costs, such as:
* Information costs, arising
from the need to discover the
regulations, procedures and
authorities for approvals.
* Uncertainty costs, arising
from not knowing if or when
approval will be granted or
under what conditions.
* Compliance costs, arising
from the need to comply with
more than one set of regula­
tions or standards required by
more than one agency or juris­
diction.
*Delay costs, arising from the
increased time required from

application to approval due to
multiple assessment or com­
pliance procedures.
* Double jeopardy costs, aris­
ing from regulation in oneju­
risdiction prohibiting actions
required in another jurisdic­
tion.

Aparticularly blatant
example ofoverlap

occurs in the area of
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have legislation and

regulation that apply to
many, ifnot most, of

Canadasmajor
industrialprojects.

A particularly blatant exam­
ple of overlap occurs in the
area of environmental assess­
ment where both the federal
and provincial governments
have legislation and regula­
tion that apply to many, if not
most, ofCanada's major indus­
trial projects. The uncertainty
and high costs related to these
processes continues to dis­
courage investment in Cana­
da's natural resources sector,
where the inconsistent appli­
cation of environmental as­
sessments has become an ob­
stacle to competitiviness for
the forestry, mining, and oil
and gas industries. Govern-

ments and society in general
can also benefit from a stream­
lined environmental regulatory
system as they will be in a po­
sition to utilize their scarce re­
sources in a more effective and
efficient manner.

In order to address this is­
sue and as a means of formal­
izing their intent to work in part­
nership to achieve the highest
level of environmental quality
for all Canadians, CCME member
governments have developed
the" Canada-Wide Accord on
Environmental Harmoniza­
tion", which is intended to be
signed at an upcoming meet­
ing of Ministers of the Envi­
ronment. The objectives of
harmonization which are stated
in the Accord are to
* enhance environmental pro­
tection
* promote sustainable devel­
opment, and
* achieve greater effective­
ness, efficiency, accountability,
predictability and clarity of
environmental management.
Also clearly stated in the Ac­
cord is the following: "Noth­
ing in the Accord alters the leg­
islative or other authority of the
governments or the rights of
any of them with respect to the
exercise of their legislative or
other authorities under the
Constitution of Canada".

In addition, the Accord
mentions that it will be consen­
sus-based and driven by the
commitment to achieve the
highest level of environmental
quality. Furthermore, the agree­
ment will not prevent a govern­
ment from introducing more
stringent environmental meas­
ures to reflect specific circum­
stances.

To implement the commit­
ment set out in this Accord, the
governments will enter into
multilateral sub-agreements on
various aspects, including In­
spections, Standards, Environ­
mental Assessment, Monitor­
ing, and Enforcement. These

sub-agreements will delineate
specific roles and responsibili­
ties to provide a one-window
approach to the implementa­
tion of environmental meas­
ures. Roles and responsibili­
ties will be undertaken by the
level of government best situ­
ated to effectively discharge
them. In assessing which level
of government is best situated
to assume responsibility, con­
sideration will be given to ap­
plicable criteria such as:

* scientific and technical ex­
pertise
*equipment and infrastructure
to support obligation
*physical proximity
* efficiency and effectiveness
* human and financial re­
sources to deliver obligations
* scale, scape and nature of
environmental issue
* ability to address client or
local needs
*inter-provinciallinter-territo­
riallinternational considera­
tions.

Clearly, not all provinces
are in a position to assume ad­
ditional responsibilities in this
area nor are all of them inter­
ested in so doing. Priority set­
ting and budgetary constraints
will play a leading role in de­
termining whether a govern­
ment decides to seek respon­
sibility in one or several areas
ofenvironmental management
as defined by the various sub­
agreements.

When a government has
accepted obligations and is
discharging a role, the other
order of government will not
act in that role for the period
of time determined by the rel­
evant implementation agree­
ment. In the event a govern­
ment is unable to fulfill its ob­
ligations under a sub-agree­
ment, the concerned govern­
ments shall develop an alter­
native plan to ensure that there
are no gaps created within the
environmental management
regime.
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THECANADA·WIDE ACCORD:
ATHREAT TO NATIONAL STANDARDS

To ensure that objectives
of this Accord are being met,
Ministers, through the CCME,

will review progress, address
issues, and administer the re­
quirements of the various sub­
agreements on a regular basis.
To ensure transparency,
progress reports will be shared
between and among govern­
ments and will be made avail­
able to the public.

[T]he citizens ofCanada
have clearly stated in

recentpolls that they do
not wantany decrease in
environmental quality. In
fact, they want to see the

quality ofthe
environment improved

but in away that will not
affect theirjobs or the

economy.

BY KATHRYN HARRISON

In November of 1996, the fed­
eral, provincial, and territorial
governments unanimously
agreed in principle to a
Canada-Wide Accord on Envi­
ronmental Harmonization. Indi­
cations are that this Accord
and the first three sub-agree­
ments (concerning standard
setting, compliance monitor­
ing, and environmental as­
sessment) will be signed at the
next meeting of the Canadian
Council of Ministers of the
Environment this January.

The Canada-Wide Accord

Regardless of the various
measures included in the Ac­
cord and its sub-agreements to
ensure an effective, efficient
means in attaining the highest
level of environmental quality
within the context of sustain­
able development, there re­
mains considerable opposition
to the concept of a harmoniza­
tion agreement on the part of
environmental groups. The
main concern relates to the
possible devolution of federal
powers to the provinces.
There is much scepticism
about the ability of the prov­
inces to assume responsibility
for environmental matters. In
addition, there is concern that
this Accord might lead envi­
ronmental quality being set to
the lowest common denomina­
tor.

With respect to the first
point regarding the federal
government giving up some of
its power, there has been no
indication to this effect. Quite
to the contrary, in fact, the fed­
eral government, buoyed by
the recent Supreme Court de-

warrants scrutiny both for its
implications for environmental
protection in Canada and the
precedents it could set for
other policy fields. The envi­
ronmental Accord is one of
few concrete products of re­
cent efforts to "renew the fed­
eration". Indeed, the degree of
jntergovernmental harmony
achieved is quite remarkable in
what only a few years ago was
a hotly contested area ofjuris­
diction. However, intergovern­
mental harmony has come at a
high price. It is worth noting at

cision in its favour, intends to
extend its reach into additional
areas currently covered by
provincial juridiction. This
trend is evident in the pro­
posed new draft legislation on
environmental protection.

With respect to provincial
governments not assuming
their responsibilities, the Ac­
cord and its sub-agreements
deal specifically with this in­
stance and mechanisms will be
put in place to regularly review
progress and deal with prob­
lems.

Finally, it is difficult to un­
derstand the concern the en­
vironmental groups have with
respect to a lowering of envi­
ronmental quality as a conse­
quence of harmonization. First
and foremost, the citizens of
Canada have clearly stated in
recent polls that they do not
want any decrease in environ­
mental quality. In fact, they
want to see the quality of the
environment improved but in
a way that will not affect their
jobs or the economy. Politi­
cians would be foolish to mis-

the outset that we have seen
much of this before. In the rnid­
1970s, the federal government
signed bilateral harmonization
agreements with seven prov­
inces (all but Quebec, New­
foundland, and British Colum­
bia). Not coincidentally, the
first generation of Accords
emerged under circumstances
very similar to those of today,
with environment departments
facing the challenge of imple­
menting new legislation in the
face of waning public attention
to the environment, threats to
national unity, and declining
budgets. The federal govern­
ment then (as now) had few
incentives to challenge pro­
vincial resource jurisdiction in
the name of the environment,
and provincial governments
were happy to resume the lead.

read this message delivered by
the population in general. The
Accord clearly states that its
objective is to enhance envi­
ronmental protection; thus, it
would be difficult to imagine
the contrary.

In conclusion, the Harmo­
nization Accord should be
viewed in a positive and con­
structive sense, where vari­
ous levels of government are
working together to develop a
better system to manage the
environment. The Accord will
provide Canada with an op­
portunity of meeting its key
objectives of seeking a better
environment and stimulating
the economy by providing in­
vestors with a streamlined en­
vironmental regulatory regime,
which will reduce costs, delays
and, most importantly, uncer­
tainty. ..

Michael Cloghesy is
President. Centre patronal
de l'environnement du
Quebec (CPEQ).

rh[e]disappointing
experience with thefirst
generation ofAccords is
troubling as we embark
on asecond-generation
Accord, which renews
efforts to rationalize

federal andprovincial
roles.

Like the new Canada-Wide
Accord, the bilateral Accords
of the mid-1970s sought to
clarify federal and provincial
roles in order to reduce over-
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