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Measured by judicial deci­
sions' 1996 was by far the
most significant year for Abo­
riginal rights since 1990, when
the Supreme Court of Canada
in R. v. Sparrow, [1990] 3
C.N.L.R. 160, first examined
the effect of recognition and
affinnation of Aboriginal and
treaty rights in section 35(1)
of the Constitution Act, 1982.

[T]he Sparrow decision
did not address the

vital question ofhow
Aboriginal rights are
to be identified and
defined. In 1996, the
Court was confronted

with that question, and
answered it in away
that has very serious

consequencesfor
Aboriginal rights.

That decision acknowledged
that section 35(1) provides
unextinguished Aboriginal
rights with constitutional pro­
tection against legislative in­
fringement, unless the in­
fringement can be justified by
a strict test which the Supreme
Court created. However, the
Sparrow decision did not ad­
dress the vital question ofhow
Aboriginal rights are to be
identified and defined. In 1996,
the Court was confronted with
that question, and answered it
in a way that has very serious
consequences for Aboriginal

rights.
The Supreme Court actu­

ally handed down ten deci­
sions in 1996 involving Abo­
riginal and treaty rights. All but
two ofthese involved Aborigi­
nal fishing rights and the cir­
cumstances in which those
rights can be limited by federal
legislation. The most impor­
tant of these decisions is R. v.
Van der Peet, [1996] 4
C.N.L.R. 177, where Lamer
Cl, in his majority judgment,
laid down this test for deter­
mining the existence of an
Aboriginal right:

"[I]n order to be an Abo­
riginal right an activity must be
an element of a practice, cus­
tom or tradition integral to the
distinctive culture ofthe Abo­
riginal group claiming the
right." (at 199)

Moreover, in order for an
activity to qualify as an Abo­
riginal right, the practice, cus­
tom, or tradition must have
continuity with a practice,
custom, or tradition that ex­
isted prior to contact with
Europeans.

Lamer Cl explained that
this requirement ofcontinuity
with pre-contact Aboriginal
societies has to be flexible
enough to prevent "the rights
from being frozen in pre-eon­
tact times" (at 206). However,
as L'Heureux-Dube l pointed
out in her dissent, the Chief
Justice's approach does in fact
freeze Aboriginal rights in the
pastby implying that "Aborigi­
nal culture was crystallized in
some sort of'Aboriginal time'
prior to the arrival of Europe­
ans" (at 234). While the flex­
ibility Lamer C.J. endorsed
does allow for evolution of

pre-contact actIVItIes into
modern fonns, it does not per­
mit activities which arose as a
result of European influences
to be protected as Aboriginal
rights. His approach therefore
entails a static conception of
culture and the misguided and
somewhat absurd task of try­
ing to separate the present-day
activities ofAboriginal peoples
into what he regards as Abo­
riginal and non-Aboriginal el­
ements on the basis ofhistori­
cal considerations.

The consequences of
Pamajewonfor the
Aboriginal right of
self-government are
devastating, as the
content ofthat right

will have to be
established item-by­

item by each
Aboriginalgroup,

proving the existence
and regulation prior to

European contact of
each specific activity

over which the right is
claimed.

Lamer CJ. 's approach to
identification and definition of
Aboriginal rights contains an­
other aspect which will limit
those rights ever further. In
Van der Peet, he said that their
scope and content must be
determined on a specific rather
than a general basis. The de­
gree of specificity involved
here can be seen R. v.
Gladstone, [1996] 4 C.N.L.R.
65, one of the other fishing
cases the Supreme Court de­
cided last year. In Gladstone,
the Aboriginal right involved
was not a general right to fish,

or even a narrower right to
fish for some species, but a
very particularized right to take
herring spawn on kelp for
commercial purposes. This
narrow approach to Aborigi­
nal rights was rejected by
both L'Heureux-Dube and
McLachlin JJ. in their dissent­
ing opinions in Van der Peet.
McLachlin l put it this way:

"[I]f we ask whether there
is an Aboriginalright to a par­
ticular kind of trade in fish,
i.e., large-scale commercial
trade, the answer in most
cases will be negative. On the
other hand, ifwe ask whether
there is an Aboriginal right to
use the fishery resource for
the purpose ofproviding food,
clothing or other needs, the
answer might be quite differ­
ent ... I share the concern of
L'Heureux-Dube J, that the
ChiefJustice defines the rights
at issue with too much par­
ticularity, enabling him to find
no Aboriginal right where a
different analysis might find
one." (at 259)

The effect of Lamer C.l's
particularized approach canbe
seen in R. v. Pamajewon,
[1996] 4 C.N.L.R. 164, the
only Supreme Court decision
in 1996 involving an Aborigi­
nal right of self-government.
The appellants in that case
claimed that their First Na­
tions had a general right of
self-government which en­
compassed the establishment
and regulation of high-stakes
gambling operations on their
reserves. In his judgment,
which was concurred in by
seven other members of the
Court, Lamer CJ. assumed
(without deciding) that the
First Nations in question had
an Aboriginal right of self­
government which was recog­
nized and affinned by section
35(1) of the Constitution Act,
1982. He nonetheless dis­
missed the appellants' claim
because they had failed to
meet the Van der Peet test by



•

showing that the specific ac­
tivity of gambling and the
regulation of gambling were
integral to the distinctive cul­
tures of their peoples prior to
contact with Europeans. In so
doing, Lamer C.J. expressly
rejected the appellants' claim
to a broad general right to gov­
ern activities, including gam­
bling, on their reserves. To
accept that claim, he said,
would "cast the Court's in­
quiry at an excessive level of
generality" (at 172), contrary
to the Van der Peet approach.

As McLachlinJ
pointed out in her

dissentingjudgment in
Van der Peet Lamer
c.J sapproach to

justification is
"indeterminate and

ultimately more
political than legal" ... ,

and involves "a
judicially authorized

transfer ofthe
Aboriginal right to
non-Aboriginals

without the consent of
the Aboriginalpeople,

without treaty, and
without

compensation ".

The consequences of this de­
cision for the Aboriginal right
of self-government are devas­
tating, as the content of that
right will have to be estab­
lished item-by-item by each
Aboriginal group, proving the
existence and regulation prior
to European contact of each
specific activity ovet: which the
right is claimed. Any possibil~

ity of claiming broadly based

Aboriginal jurisdiction over a
range ofactivities in a modern­
day context appears to be fore­
closed by the application in
Pamajewon of the particular­
ized approach to Aboriginal
rights taken in Van der Peet.

In addition to limiting Abo­
riginal rights by the applica­
tion of this narrow, histori­
cally rooted test, the Supreme
Court made it easier last year
for rights that do meet the test
to be overridden by legislation.
The Sparrow decision placed
the burden ofjustifying any in­
fringement ofAboriginal rights
on the Crown, through proof
ofa valid legislative objective
and respect for the fiduciary
duty which the Crown owes
to the Aboriginal peoples. Ac­
cording to Sparrow, the con­
stitutional protection accorded
to Aboriginal rights by section
35(1) of the Constitution Act,
1982 obliged the Crown to
give those rights priority over
rights ofnon-Aboriginal Cana­
dians which are not constitu­
tionally protected. However, in
his majority judgment in
Gladstone, Lamer C.J. re­
treated from this position and
decided that, in the context of
an Aboriginal right to fish
commercially, that right could
be limited by taking into ac­
count such objectives as "the
pursuit of economic and re­
gional fairness, and the recog­
nition ofthe historical reliance
upon, and participation in, the
fishery by non-Aboriginal
groups" (at 98). As McLachlin
J. pointed out in her dissent­
ingjudgment in Van der Peet,
Lamer c.J. 's approach to jus­
tification is "indeterminate and
ultimately more political than
legal" (at 278), and involves "a
judicially authorized transfer of
the Aboriginal right to non­
Aboriginals without the con­
sent of the Aboriginal people,
without treaty, and without
compensation" (at 282).

So on the issues of identi­
fication and definition ofAbo­
riginal rights, and justification

of infringements of those
rights, the Supreme Court has
adopted a restrictive approach
which, in my view, violates
the spirit of Sparrow. There

One can only hope the
Court will recognize

that the particularized
approach to

Aboriginal rights
taken in Van der Peet is
inappropriate where a

claim to Aboriginal
title is concerned, and

adopt abroader .
perspective which is
more in keeping with

the Aboriginal
peoples' own

understanding oftheir
rights.

are, however, some positive
elements in the Court's Abo­
riginal rights decisions last
year. In Gladstone, the Court
did accept an Aboriginal right
(albeit narrow) to fish commer­
cially. In R. v. Nikal, [1996] 3
C.N.L.R. 178, another case
from British Columbia, the
Court exempted the appellant
from a requirement to obtain a
fishing licence because the
conditions of the licence in­
fringed his Aboriginal right to
fish, and the infringement had
not been shown to be justified
(note, however, that in Nikal
and R. v. Lewis, [1996] 3
C.N.L.R. 131, the Court made
negative rulings on the issue
of inclusion of navigable wa­
ters in reserves). In R. v.
Adams, [19%] 4 C.N.LR 1, and
R. v. Cote, [1996] 4 C.N.LR 26,
both involving Aboriginal fish­
ing rights in Quebec, the Court
finally put to rest the old argu-

ment that no Aboriginal rights
exist in the areas of Canada
originally colonized by France.
In R. v. Badger, [1996] 2
C.N.L.R. 77, a case from Al­
berta which has significance
for the three prairie provinces,
the Court decided that the
Natural Resources Transfer
Agreements did not extinguish
and replace treaty rights to hunt
but, consistently with the re­
strictive trend outlined above,
the Court made it possible for
provincial legislatures to in­
fringe constitutionally pro­
tected hunting rights byappli­
cation of the Sparrow test for
justification.

A major issue left open by
last year's decisions is the na­
ture ofAboriginal title. In Van
der Peet, Lamer C.J. stated
that"Aboriginal title is the as­
pect of Aboriginal rights re­
lated specifically to Aboriginal
claims to land" (at 194). In
Adams and Cote, the Court
held that Aboriginal rights
such as fishing rights can ex­
ist independently ofAboriginal
title. However, as none of the
cases the Court decided last
year involved a claim to Abo­
riginal title, the extent to which
the Van der Peet test will be
applied to such a claim remains
uncertain. This important issue
will come before the Court in
June of this year when
Delgamuukw v. British Co­
lumbia (1993), 104 D.L.R.
(4th) 470 (B.C.C.A.), is ar­
gued. One can only hope the
Court will recognize that the
particularized approach to
Aboriginal rights taken in Van
der Peet is inappropriate where
a claim to Aboriginal title is
concerned, and adopt a
broader perspective which is
more in keeping with the Abo­
riginal peoples' own under­
standing of their rights. ..
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