
CASE NAME

MIRONV.

TRUDEL

R. V.

CANADIAN

PACIF1C

LTD.

HuSKYOIL
OPERATIONS

LTD.v.

MINISTER

OFNA1T.JRAL

REsoURCES

SECTION(S)

ONWlllCH

CHALLENGE

IS BASED

15(1)
The issue was

whether the
Ontario Environ

mental Protection

Actgoverned a
federal tmdertaking

91(21)

EXISfENCE

OF

INFRINGEMENT

Yes

intra vires

ultra vires

WHETHER INFRINGEMENT SAVED

BY S. 1 OR REMEDy GRANTED

UNDERS.24

Not saved

S. 133 ofthe provincial
Workers Compensation Act
was found to be inapplicable
(as the operational conflict
was in an area ofexclusive
federal jurisdiction)

OBJECT OF

CHALLENGE

Legislation (P)

Legislation (P)

Legislation (P)
MAcMIUAN

BLOEDEL LTD.

V. SIMPSON 96 ultra vires

Legislation was found to be
inoperative and was read
down accordingly Legislation (F)

•
1 The issue in Bemshaw was the existence of "reasonable and probable grotmds" which is required by statute, yet reference is made that
such grotmds are also a constitutional requirement tmder s. 8 as a precondition to a lawful search and seizure.

2 In Egan, the finding that there was no infringement was made by a plurality (4) within the majority group, while Sopinka, the fifth judge
in the majority, did filld an infringement but believed it to be saved tmder s. 1, allowing the legislation to be fotmd constitutional.

3 While s. 24(1) was not invoked to grant a remedy at the time of the trial in Khela, the issue was left open in the event that the Crown
failed to meet the terms of the judgment of the Court of Appeal. In the alternative, to avoid a stay under s. 24(1), the Crown could attempt
to vary the terms of the Appeal Court judgement based on information which had come into its possession since that judgement was
made.

1994 CASES INVOLVING CONSTITUTIONAL CHALLENGES.

SECTION(S)

ONWlllCH EXISTENCE WHETHER INFRINGEMENT SAVED

CHALLENGE OF BY S. 1OR REMEDY GRANTED OBJECT OF

CASE NAME IS BASED INFRINGEMENT UNDERS.24 CHALLENGE

R. V. COLARRUSSO 8 Yes Not excluded under 24(2) Action
INTERNATIONAL

LONGSHOREMAN'S 2(d) No Legislation (F)
UNION V. CANADA 7 No
QUEBEC V. CANADA

(N.E.B.) 35(1) No decision Action
R. v. DURE'ITE 7 Yes Not saved Action

ll(d) Yes
R. v. FINTA 7 No Legislation (F)

lI(a) No
ll(b) No
II(d) No
ll(g) No

12 No
15 No
7 No Action

ll(b) No
lI(d) No continued on page 66
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CASE NAME

SECTION(S)

ONWlllCH

CHALLENGE

IS BASED

EXISTENCE

OF

INFRINGEMENT

WHETHER INFRINGEMENT SAVED

BY S. 1OR REMEDY GRANTED

UNDERS.24

OBJECT OF

CHALLENGE

TELEPHONE

GUEJlREMONT

[Ne. V. QUEBEC

B.e. v.
CANADA;

RE
VANCOUVER

[SL4ND

RAILWAY

R. V. JONES

92(1O)(a)
91(29)

The issue was
whether Canada
has a constituti

onal obligation
under term 11 to

operate a Victoria
NanairnoRR

7
1O(b)

Read down; provincial
legislation inapplicable
to interprovincial work
and undertaking
intra vires

No
No

No obligation was
found to exist as
treaty only provided
for construction
and not operation

Legislation (P)
Legislation (F)

Action

R. V. HOWARD

143471 CANADA

[Ne. v. QUEBEC

35(1)

7
8

No. The treaty in ques
tion had extinguished
the fishing rights of the
area in which the
offence occurred
The Court provided in
terlocutory relief until
fmal determination of
the constitutionality
of the legislation

In deciding to provide this re
lief, consideration was given to
the failure ofthe legislation to
protect the privacy interests
which s. 8 is aimed at protecting

Action

Legislation (P)
oriented, yet the
legislation itself
was not
challenged here

COMITE PARITAIRE

V. POTASH 8
R. V. Mc/NTYRE 7
R. V. BOERSMA 8
RE QUEBEC SALES TAX 92(2)

R. V. WHITTLE 1O(b)
7

No
No
No
intra vires the province
No
No

Legislation (P)
Action
Action
Legislation (P)
Action

R. V. TRAN 14

TRANSGAS LTD. V. MII>

PLAINS CONTRACTORS 92(13)

R. V. DAVIAULT

R. V. BORDEN

R. V. BARTLE

R. V. PROSPER

R. V. POZNIAK

R. v. MATIlESON

R. V. HARPER

R. V. COBHAM

NATIVE WOMEN'S

ASSN. OF CANADA

V. CANADA

R. V. BROWN

7
lIed)

8
10(a)
10(b)
10(b)
10(b)
10(b)
10(b)
10(b)
10(b)
2(b)

28
35(1)
35(4)

12

Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
No
No
No
No
No
intra vires the
Parliament ofCanada

Conviction quashed and new
trial ordered under 24(1)
Not saved
Saved
Excluded under 24(2)

Excluded under 24(2)
Excluded under 24(2)
Excluded under 24(2)

Not excluded under 24(2)
Excluded under 24(2)

Action

Common Law Rule

Action

Action
Action
Action
Action
Action
Action
Action

Legislation (F)

Legislation (F)



Rv.HEYWOOD

DAGENAISV.

C.B.C.
R V.LABA

. R V. PIZZARDI;

R V.LEWIS

TOWFSONV.

JENSON2

7
l1(dr

12·
9·

l1(hr
2(b)

11(d)
11(d)

7
92(13)

Yes
No·
No·
No·
No·
Yes
Yes
Yes

No
intra vires the
province's competence
to have provisions of a
provincial act apply to
all who have car
accidents in Quebec

Not saved
• These sections were only
dealt with by minority as
the first determination made
the others unnecessary
Not saved
Not saved
Not saved

Legislation (F)

Common Law Rule

Legislation (F)

Action
Legislation (P)

I The 143471 Canada Inc. case was not a constitutional challenge per se, but a motion for interlocutory reliefbased on a likely infringement of
two sections of the Charter.

2 The inclusion of the Tolofson case was marginal: while it made a pronouncement on the jurisdiction of the province to make the law in
question, the focus of the decision was that of a conflict of laws rather than any constitutional challenge on federalism grounds.

LAMENT FOR ACHARTER

•
BY DAVID BEAm

April 17 is something of a
landmark in Canadian political
history. Itwas exactly 15 years
ago that we added a Charter of
Rights and Freedoms to our
constitution.

Signing on to a written bill
of rights radically changed the
way we Canadians govern our
selves. We moved from a sys
tem in which Parliament was
sovereign and could do no
wrong, to a model in which
some very real restrictions
were put on what govern
ments could and could not do.

Adopting a written bill of
rights meant that Canada
joined an elite group ofnations
in which the rule of law re
placed majority rule as the su
preme value in the political life
of the country. In theory, from
that day on, Canadians (like
Americans, Germans, Italians,
Indians, Japanese, and others
before us) had a legal guaran
tee that our fundamental
freedoms (of religion, expres
sion, association, etc.) and our

basic human rights (to equal
ity, life, liberty and security of
person, etc.) would not be vio
lated by our governments un
less it was practically impos
sible to avoid.

To be sure, anniversaries,
like birthdays, are quite artifi
cial benchmarks, but they are
useful occasions for reflection
nonetheless. Moreover, in law,
as in life, certain periods-like
adolescence-have more
meaning than others and war
rant special attention.

The story of the Charter's
infancy and adolescence is
easy to tell. In the beginning,
its development looked very
promising. In the first few
years following its entrench
ment, the Supreme Court of
Canada was very insistent that
politicians and public servants
respect the new rights and
freedoms that the Charter
guaranteed.

Using the Charter, the
Court struck down a variety
oflaws, including: (1) parts of

Quebec's language code that
restricted the education rights
ofits English-speaking minor
ity; (2) a section in B.c.'s
motor vehicle law that threat
ened people who drove with
out a valid license with a week
injail even ifthey did so inad
vertently;and(3)variouspro
visions in the federal govern
ment's immigration rules that
had the effect of denying
some people who wanted to
make a refugee claim the right
to a public hearing of their
case.

Led by Bertha Wilson and
Brian Dickson, the Supreme
Court established two basic
tests or principles of constitu
tional validity in these early
cases. In order to justify rules
and regulations that interfered
with people's constitutional
rights, governments had to
meet both.

The first is a test of
avoidability. It requires gov
ernments to prove that no
other policy was available that
would have interfered with the
people's rights to a lesser ex
tent. In striking down the of
fending provisions ofthe B.C.
Motor Vehicle Act, for exam
ple, the Court ruled that im-

prisonment was much more
punitive than was necessary,
given the seriousness of the
"crime."

The second test is one of
consistency. It insists that if a
government cannot avoid re
stricting people's rights, it
should only do so in ways that
are broadly consistent with the
way the rights of others have
been treated elsewhere and in
the past. For example, the Su
preme Court said Canada's
refugee determination law
could not pass this test be
cause other free and demo
cratic societies were able to
provide hearings for all refu
gee claimants, and because
even in Canada people who
receive parking tickets are en
titled to a hearing to settle the
merits of their case.

Notwithstanding this very
auspicious beginning, the
Court soon began to restrict
and relax the use of these
standards. Increasingly, it re
leased the politicians and gov
ernment officials from their
constitutional duties to craft
their laws as carefully and sen
sitively as they can.

Especially over the last dec
ade, as more and more of
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