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a province. But the Constitu­
tion does contain a general
provision for its own amend­
ment. Part V of the Constitu­
tion Act, 1982 authorizes all
conceivable amendments to
the Constitution of Canada.
Moreover, s. 52 of the Consti­
tution Act, 1982 provides that
amendments to the Constitu­
tion ofCanada "shaIl be made

ofa set ofclear principles gov­
erning secession wiIl prove
invaluable in reducing the
risk ofconfusion or misunder­
standing, and enhancing the
chances that the process be as
fair and transparent as possi­
ble. But who should define

Since the results of the Octo­
ber 1995 referendum in Que­
bec are known, many voices,
inside and outside the prov­
ince, have asked for some ba­
sic ground rules for secession
to be set down in advance of
the next referendum. In its
essence, such a proposal must
be welcomed. The existence

BY JOSE WOEHRUNG

to explain the legal effect ofan
affirmative vote in a sover­
eignty referendum.

GROUND RULES FOR THE NEXT
REFERENDUM ON QUEBEC'S
SOVEREIGNTY

THE APPLICABLE CONSmUTlONAL
LAW
It is commonly said that the
Constitution ofCanada makes
no provision for the secession
of a province. This is true
only in the sense that the Con­
stitution makes no explicit
provision for the secession of

BiIl after an affirmative vote
in the referendum. The
"agreement signed on June
12, 1995" was appended to
the Bill. It was an agreement
between the Parti Quebecois,
the Bloc Quebecois, and the
Action democratique du
Quebec proposing a new eco­
nomic and political partner­
ship between a sovereign Que­
bec and Canada. The referen­
dum was duly held, and only
narrowly defeated. The "No"
side obtained 50.56 percent of
the popular vote, and the
"Yes" side obtained 49.44 per­
cent.

The close result in the ref­
erendum, and the fact that the
separatist Parti Quebecois is
stiII in power in Quebec,
makes it likely that there wiIl
be a second referendum
within the next few years.
The purpose of this article is

,'?'.,!: :-

THE 1995 REFERENDUM
On October 30, 1995, the
province ofQuebec held a ref­
erendum on the roIlowing
question:
Do YOU AGREE THAT QUEBEC

SHOULD BECOME SOVEREIGN, AF­

TER HAVING MADE A FORMAL OF­

FER TO CANADA FOR A NEW ECO­

NOMIC AND SOCIAL PARTNERSHIP,

WITHIN THE SCOPE OF THE BILL

RESPECTING THE FUTURE OF QUE­

BEC AND OF THE AGREEMENT

SIGNED ON JUNE 12, 1995?
The "biIl respecting the future
of Quebec" referred to in the
question was BiIl 1, which
was tabled in the Legislature
of Quebec (the National As­
sembly) on September 7,
1995, but was not actuaIly
enacted. Among other things,
the BiIl authorized the Na­
tional Assembly "to proclaim
the sovereignty ofQuebec" (s.
1). The idea was to enact the
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only in accordance with the
authority contained in the
Constitution of Canada."
Obviously, the secession of a
province is an amendment of
the Constitution of Canada,
which must therefore be ac­
complished under the amend­
ing procedures. There is noth­
ing novel or controversial
about this.

What Bill 1asserted,
in effect, was that a
majority vote in the
referendum would

give the province of
Quebec the power to
secede unilaterally
from Canada and

form its own
sovereign country.

The only real room for con­
troversy involves the question
ofwhich ofthevarious amend­
ing procedures in Part V ofthe
Constitution Act, 1982 is the
correct one to authorize the
secession of a province. The
minority view among consti­
tutional lawyers is that the
correct procedure is the gen-
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eral (seven-fifty) procedure of
s. 38, which is the residual
procedure that must be used if
another procedure is not spe­
cifically stipulated. This pro­
cedure involves the assents of
both Houses ofthe Parliament
of Canada and of the Legisla­
tive Assemblies of two-thirds
of the provinces representing
50 percent of the population.
The majority view is that the
unanimity procedure of s. 41
is the correct procedure, be­
cause of the effect of a seces­
sion on the office of Lieuten­
ant Governor, which is one of
the matters listed in s. 41 as
requiring the use of the una­
nimityprocedure. This proce­
dure requires the assents of
both Houses of the Parliament
of Canada and of the Legisla­
tive Assemblies of all of the
provinces. The only way to
eliminate the doubt as to the
correct amending procedure
would be to refer the issue for
decision to the Supreme Court
of Canada. Until this is done,
it seems best to proceed on the
working assumption that the
unanimity procedure is the
correct one.

THE EFFECT OF AUNILATERAL
DECLARATION OF INDEPENDENCE

Since the secession of a prov­
ince would be an amendment
ofthe Constitution ofCanada,
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and since any amendment of
the Constitution of Canada
must take place according to
the Constitution's amending.
procedures, it follows that a
unilateral declaration of inde­
pendence by a province would
be legally ineffective. And yet
that was exactly what Quebec
proposed to do if there had
been an affirmative vote in the
referendum of October 30,
1995. Bill 1, which was ta­
bled in the National Assembly
on September 7, 1995 (at the
same time as the text of the
question was tabled), author­
ized the National Assembly
"to proclaim the sovereignty
of Quebec" (s. 1). The Bill
went on to provide that, on the
date fixed in the proclama­
tion, "Quebec shall become a
sovereign country" (s. 2). The
Bill did authorize negotiations
with Canada for an "economic
and political partnership" (s.
1), but went on to say that the
proclamation of sovereignty
may be made as soon as either
"the partnership treaty has
been approved" or the Na­
tional Assembly "has con­
cluded that the negotiations
have proved fruitless" (s. 26).

What Bill 1 asserted, in ef­
fect, was that a majority vote
in the referendum would give
the province of Quebec the
power to secede unilaterally
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from Canada and form its own
sovereign country. This ex­
traordinary claim was not
challenged by the Govern­
ment of Canada when Bill 1
was announced, and was not
challenged at any time during
the referendum campaign. m­
deed, by participating in the
referendum without any reser­
vation as to its efficacy, and
even speculating late in the
campaign about whether a
vote of 50-percent-plus-one
would be sufficient to break up
the country, the Prime Minis-

continued on page 92
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ter inadvertently lent credence
to the Parti Quebecois posi­
tion.

Hardly less remarkable
was the decision by the Gov­
ernment of Canada not to par­
ticipate in the case ofBertrand
v. Quebec (1995) 127 D.L.R.
(4th) 408. That was a pro­
ceeding by a private citizen in
Quebec for a declaration that
Quebec had no power to pro­
claim itself independent in
disregard of the amending
procedures of the Constitu­
tion. The plaintiff did not
object to the holding of a ref­
erendum on sovereignty, pro­
vided that it was understood
to be "purely consultative."
What he objected to was the

Only ifand when the
Government of

Canada expressly or
impliedly abandoned

its authority over
Quebec (and

assuming that there
was no significant
insurgency within
Quebec) would the

courts pronounce the
secession effective
and therefore legal.

power asserted by Quebec's
draft legislation to issue a uni­
lateral declaration of inde­
pendence. This case pre­
sented an opportunity to ob­
tain a judicial ruling that af­
firmed the requirements ofthe
rule oflaw and denied the ef­
ficacy of the unilateralism
proposed by the Government
of Quebec. The Attorney
General of Canada was named
as a "mis en cause" in the pro-

ceedings, but he elected not to
appear or be represented, and
the case proceeded without
any participation by the Gov­
ernment ofCanada. Lesage 1.
of the Quebec Superior Court
decided the case in favour of
the plaintiff, holding that Bill
1's assertion of the power to
proclaim sovereignty in disre­
gard of the amending proce­
dures was unconstitutional.
He did not issue an injunction
to stop the referendum, recog­
nizing that the Government of
Quebec had a right to consult
the views ofthe people on sov­
ereignty (or anything else).
However, the decision makes
clear that any secession by
Quebec could be accom­
plished only by the amending
procedures of the Constitu­
tion.

After the referendum was
over, when a motion to dis­
miss the Bertrand case was
filed by the Government of
Quebec, the Government of
Canada did finally exercise its
right ofintervention, and sub­
mitted to the Court that the
secession of Quebec would
have to take place in accord­
ance with the rule oflaw. This
means that, if the case pro­
ceeds up the judicial hierar­
chy, the task of defending the
territorial integrity of the na­
tion from an unconstitutional
secession will not fall exclu­
sively on the shoulders ofMr
Bertrand, the public-spirited
plaintiff, but will also be as­
sumed by the Government of
Canada. I hope that this in­
tervention also means that the
previous refusal of the Gov­
ernment ofCanada to insist on
compliance by Quebec with
the rule of law, has finally
been replaced by a determina­
tion to insist on compliance
with the rule of law.

What if Quebec continued
to maintain its position that an
affirmative vote in a future

sovereignty referendum enti­
tled the Government of Que­
bec to unilaterally withdraw
the province from the federa­
tion? Is there any circum­
stance in which a unilateral
declaration of independence
would be legally effective?
There are countries that have
achieved independence through
unilateral action. The United
States of America is the most
obvious example. No statute
was ever passed by the Parlia­
ment of the United Kingdom
to separate the thirteen
American colonies from the
British Empire or to approve
the constitution that the
Americans adopted in 1784.

[T]he failure of the
Government of

Canada to make clear
in 1995 that it did not
recognize the efficacy

ofthe VD] that was
openly planned by the

Government of
Quebec was a serious
failure to protect the
territorial integrity of
Canada, which would
have led to confusion
and uncertainty had
the close referendum
vote gone the other

way.

But by 1784 the new govern­
ment of the United States had
achieved unquestioned con­
trol over the territory that it
claimed to govern, and Brit­
ain, having lost the War of
Independence, had ceased to
assert jurisdiction over the ter-

ritory. In that situation, effec­
tive control provided the legal
basis for the new country. As
de Smith commented, "legal
theorists have no option but to
accommodate their concepts
to the facts of political life"
[Constitutional and Adminis­
trative Law, 6th ed. (1989) at
68].

In Madzimbamuto v.
Lardner-Burke [1969] 1 AC.
645, the Privy Council recog­
nized that effective control by
a separatist government could
form the legal basis of a new
state. In that case, the Court
had to decide whether or not
to recognize the acts of the
legislature and government of
Southern Rhodesia after the
unilateral declaration of inde­
pendence (um) by the separa­
tist government ofIan Smith.
The Court concluded, by a
majority, that the post-VDI acts
were not valid, because it
could not be said "with cer­
tainty" that the Smith govern­
ment was in effective control
of the territory that it claimed
to govern. The fact that Brit­
ain was still claiming to be
the lawful government of its
colony, and was taking steps
(not including force) to at­
tempt to regain control, was
fatal to the legal efficacy ofthe
VDI.

The ruling in
Madzimbamuto supplies the
applicable rule for the hypo­
thetical case of a UDI by the
Government of Quebec, fol­
lowing an affirmative vote in
a referendum on sovereignty.
As long as the Government of
Canada was continuing to as­
sert its legal authority over
areas of federal jurisdiction
by, for example, continuing to
levy federal taxes, no court
would hold that a secession
had been legally accomplished
under the principle of effec-

continued on page 97

•

92 AUGUST 1996



that may be caused by a uni­
lateral secession, as it must be
assumed that ROC representa­
tives will have stressed them
amply during the period of
failed negotiations. There­
fore, ifthe second referendum
is also affirmative, the deci-

sion of Quebec voters will
have to be considered as en­
tirely informed and demo­
cratic. In such conditions,
insisting on compliance with
an amending formula that is
a proven recipe for deadlock
would be equivalent to a

straightforward denial of the
right ofQuebec people to self­
determination. It is also worth
remembering that the amend­
ing procedures have been im­
posed on Quebec against the
will of its government in
1982, and that no Quebec gov-

ernment has given its assent
to the Constitution Act, 1982
ever since. *"
Jose Woehrling is a Profes­
sor ofLaw, Faculte de droit,
Universite de Montreal.
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tive control. Only ifand when
the Government of Canada
expressly or impliedly aban­
doned its authority over Que­
bec (and assuming that there
was no significant insurgency
within Quebec), would the
courts pronounce the seces­
sion effective and therefore
legal.

The attitude of the Govern­
ment of Canada is crucial to
the question whether a UDr by
Quebec would be effective. In
my opinion, the failure of the
Government of Canada to
make clear in 1995 that it did
not recognize the efficacy of
the UDr that was openly
planned by the Government of
Quebec was a serious failure
to protect the territorial integ­
rity of Canada, which would
have led to confusion and un­
certainty had the close refer­
end'um vote gone the other
way. That is why it is of the
utmost importance for the
Government of Canada to
publicly make clear that it
does not accept the efficacy of
a UDr. Any public position
taken by the Government of
Canada should probably also
be reinforced by a court ruling
as to the correct legal proce­
dure for a secession by a prov­
ince. The Bertrand case did
of course produce such a rul­
ing, and that case may ad­
vance on to the Supreme
Court of Canada where the
ruling would become fully
authoritative. Another option
for the Government ofCanada
would be a reference to the
Supreme Court of Canada for
a ruling.

THE EffECT Of AREfERENDUM ON
SOVEREIGNTY
A referendum on sovereignty
can be consultative only, be­
cause the only constitutional
way to achieve sovereignty is
by the exercise of the amend­
ing procedures of the Consti­
tution. Those procedures do
not recognize any unilateral
right to secede, as we have no­
ticed, and are in any case op­
erated by resolutions of the
Houses of Parliament and the
Legislative Assemblies of the
provinces. Therefore, an af­
firmative vote in a referendum
on sovereignty would not cre­
ate a legal crisis or call in
question the legitimacy of the
Government ofCanada or any
of Canada's central institu­
tions. The vote byitselfwould
change nothing. The Prime

The problem with a
single referendum in a
situation like that of

J995 is that it is not at
all clear what the
voters who voted

'Tes" have actually
approved.

Minister and his government
would remain in office. The
Parliament of Canada would
retain all its members (includ­
ing those from Quebec), and
would continue to possess all
its powers over the entire ter­
ritory of Canada (including
Quebec). Federal laws would

continue to apply throughout
Canada (including Quebec).
The Supreme Court of
Canada would retain all its
members (including those ap­
pointed from Quebec) and
would continue as the final
court of appeal for the entire
country (including Quebec).
None of these things would
change until the terms of se­
cession had been negotiated,
and the requisite constitu­
tional amendments had been
enacted.

THE NEED fOR ASECOND
REfERENDUM

After the terms of separation
had been negotiated, the Gov­
ernments of Quebec and
Canada would need to satisfy
themselves that the people of
Quebec did indeed wish to
separate on the agreed-upon
terms. I believe that this
would require a second refer­
endum. This was recognized
by the Parti Quebecois Gov­
ernment of Premier Levesque
at the time of the 1980 refer­
endum on sovereignty-asso­
ciation. The question in 1980
contemplated a second refer­
endum to approve the terms of
secession and the constitution
of the new nation. In 1995,
however, Bill 1 made clear
that an affirmative vote in the
referendum would provide the
authority for a proclamation
ofsovereignty by the National
Assembly. No further referen­
dum was contemplated.

The problem with a single
referendum in a situation like
that of 1995 is that it is not at
all clear what the voters who

voted "Yes" have actually ap­
proved. Consider the many
doubts:

1. The question specifically
required the Government of
Quebec to make "a formal of­
fer to Canada for a new eco­
nomic and political partner­
ship." The terms of that part­
nership were proposed in a
schedule to Bill 1. They in­
volved the creation ofa "Part­
nership Council" with an
equal number of members
from the two states, which
would be another layer ofgov­
ernment above the federal
Parliament, and which would
give to the Quebec members a

The whole thrust of
Bill Jand the "Yes"

campaign was
designed to present a
soothing picture in
which nothing of

importance to
Quebeckers would

change after
sovereignty.

power of veto over Canadian
policies in a wide range of
matters including customs,
mobility ofpersons, goods and
services, monetary policy, and
citizenship. Despite protests
by the "No" side that Canada
would never agree to such an
arrangement, the leaders of

continued on page 98
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THE POLITICAL PRICE OF PLAN B
BY JANE JENSON , AHTONIA MAlONI-

the "Yes" side dismissed this
as bluffing, and voters were
urged to assume that some­
thing ofthis kind could indeed
be negotiated.

2. Voters had not seen the
constitution of the new
sovereign Quebec, because it
had not been drafted; Bill 1
authorized the preparation of
"a draft ofa newconstitution,"
but only indicated in very
general terms what would go
into the new constitution. For
example, although Bill 1 said
that "the new constitution
shal1 guarantee the English­
speaking community that its
identity and institutions will
be preserved" (s. 8), it was not
clear what would actually be
the text of the guarantees of
English-language rights.

3. Bi111 expressly affirmed
that Quebec would retain its
existing boundaries (s. 10);

The effort to invent a Plan B
is comforting for many people
outside of Quebec. Stunned
by the level of support for the
"Yes" side revealed by last
fall's referend um and dis­
mayed by the manifest lack of
leadership displayed by the
Chretien Government, they
have vowed never again to
abandon the future of their
country to Quebec voters and
their political leaders. Initia­
tors of the Plan B strategy
claim the right to participate
in any future referendum,
both by setting out basic
ground rules and by making it
very clear that secession will
be painful to all involved, but
most particularly to Quebec.
Federal strategists call this
laying down markers to teach
Quebecers that a "Yes" vote

that Quebec citizenship may
be held concurrently with
Canadian citizenship (s. 13);
that Quebec's currency would
continue to be the Canadian
dollar (s. 14); and that Quebec
would continue to be a party
to the NAFTA and other
international treaties to which
Canada was a party (s. 15).
None of these matters lay in
the sole power of a sovereign
Quebec, and obviously some
or all of them were quite
unlikely to be achieved.

4. The "Yes" side also
made much of the cutbacks
in social programs that were
being undertaken federal1y
and in the other provinces in
order to get public deficits
under control, and the
assurance was given that
social programs would be
maintained by a sovereign
Quebec. This ignored the

would not be quite the magic
wand Lucien Bouchard sug­
gested in the referendum cam­
paign.

The very notion of Plan B
implies that Plan A exists.
The latter strategy involves
initiatives which will make
Canada into what the Honour­
able StephaneDion character­
izes as the most decentralized
federation in the world. Fol­
lowing the lead of the Depart­
ment of Finance as much as
Intergovernmental Affairs,
responsibilities are supposed
to be devolved to the prov­
inces in a series of "small
steps." Areas mentioned in­
clude forestry, mining, recrea­
tion, tourism, and social hous­
ing, although so far the only
real movement is on labour
force training. At the same

terrible burden of debt that
would be assumed by a
sovereign Quebec once
Quebec's share ofthe national
debt were added to its existing
provincial debt (which is the
largest per capita of all the
provinces).

It seems obvious that many
of those who voted "Yes" in
the 1995 referendum were not
voting for the creation of a
separate state with the normal
trappings of such an entity,
that is to say, a state with its
own citizenship, currency,
and normal relations with its
neighbours. The whole thrust
of Bill 1 and the "Yes"
campaign was designed to
present a soothing picture in
which nothing of importance
to Quebeckers would change
after sovereignty. The "No"
side inadvertently contributed
to this misleading picture.

time, the federal government
wil1 try to spark new enthusi­
asm for Canada among
francophone Quebecers.

The effect ofplaying
to the most extreme

sentiments is to
silence those who
must effectively

deploy arguments in
support of Canada

between now and the
next campaign, that
is, the federalists in

Quebec.

These two plans are always
presented as complementary
strategies which can, indeed,
be pursued simultaneously.

We argue here that this as-

The Government of Canada
had not established and
announced policies on the
issues that would be presented
by the departure of Quebec,
and so the "No" side was in no
position to give categorical
answers to the assertions of
the "Yes" side. If the "Yes"
side had prevailed, and if the
terms ofsep~ationturned out
to be markedly different from
its campaign assertions, then
it seems obvious that the
Government of Quebec or the
Government ofCanada would
be under a moral duty to
consult the wishes of the
Quebec people a second time
before actually putting in
motion the amending
procedures to lead to a Quebec
separation. :.+:
Peter W. Hogg is a Professor
ofLaw at Osgoode Hall Law
School, York University.

sumption of complementarity
is misguided. Some parts of
Plan B, as it is emerging, fun­
damentally undermine the
chances of success of Plan A.

Enthusiastic discussions of
Plan B are confined primarily
to Canadians outside Quebec,
as they prepare themselves for
the next referendum. Within
Quebec, sovereigntists see it
as a provocation. But more
damaging are its effects on
many federalists in Quebec,
for whom some parts of Plan
B constitute a serious threat.
Especially problematic is le­
gitimation of "partition talk."
The effect of playing to the
most extreme sentiments is to
silence those who must effec­
tively deploy arguments in
support of Canada between
now and the next campaign,
that is, the federalists in Que­
bec.

PLAN B: THE RULES OF THE GAME

Plan B has two main compo­
nents. The first is about the
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