
THE NEED FOR REFORM

from page 77
instead of a year later. If the
Chapter 19 panel determina-
tion had been made by a bind-

ing WTO DSB panel, the world
trading community would
have had a stake in ensuring
that the United States could

not simply change the rules as
they did.

We believe that a tendency

exists to discount the WTO DSB

as a potential route of reform
because of the experience -with

the GATT mechanism in the

past. It is now time to give the
multilateral dispute settle-
ment mechanism a second

chance. ^
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NAFTA AND INVESTMENT:
AN ECONOMIC CONSTITUTION?
BY BARRY APPLETON

While generally considered to

be strictly a trade agreement,
it comes as a surprise to many

to find that a large part of the
NAFTA'S three-thousand-plus

pages is devoted to the protec-
tion of investment, services.

and intellectual property. In-
deed. so strong are these pro-

tections that the NAFTA can
properly be called the most
far-reaching international in-

vestment agreement in the
world.

What makes the NAFTA so

remarkable is not just its very
broad definition of invest-

ment but also its unique proc-
ess to protect the "rights" of
NAFTA investors. The NAFTA

imposes obligations upon its
signatories in a number ofin-
vestment areas. The differ-

ence is that if these obligations

are not met, individual inves-
tors have direct legal rights
that can be brought to a tribu-

nal without the agreement of

their home government.

The NAFTA'S "investor

state" dispute setdementproc-
ess, a central component of

the agreement, provides for a
fast and effective means ofset-

fling disputes between inves-

tors and governments by by-
passing domestic courts. De-
signed to provide protection
for foreign investors in devel-

oping countries, the investor-
state dispute process focuses
strictly on settling investment
disputes between individuals
and governments.

The use of arbitration is
not new in international law.

Countries have relied upon it
to settle their disputes for hun-
dreds of years. What is new is
that the NAFTA makes this for-

merly country-only process

available to all North Ameri-

can private citizens and their

businesses. What is surprising
is that these governments
have agreed to accept the de-
cisions of these international
tribunals to discipline their

conduct.

The NAFTA requires that
there be some international
element involved in an

investment dispute. Under the
agreement, any individual or
business resident in a NAFTA

country can launch a claim
against the government of
another NAFTA country. Thus,

Canadian investors are not
eligible to bring disputes
against the government of
Canada, but American or
Mexican investors are. A ma-

jor exception to this rule is
that Canadian corporations
"owned or controlled directly

or indirectly" by a citizen of
another NAFTA country can

bring a claim against a Cana-
dian government.

The bizarre result is that
foreign companies or inves-

tors are able to access the
NAFTA mvestor-state process to

protect their rights while Ca-
nadians are not. This is not

just an academic quandary. In

WHAT DOES THE NAFTA PROTECT?
The thousands of pages that make up the NAFTA are divided into

twenty-two chapters and supplemented by thousands of pages
of annexes. The Agreement contains one chapter dealing vAih
trade in goods but five chapters dealing -with investment and
services ( one chapter each on investment, cross-border serv-

ices. telecommunications, financial services, and intellectual

property).
The NAFTA investment chapter imposes stringent obligations

on member governments regarding investments from other
NAFTA counties. The NAFTA defines an investor as a NAFTA citi-

zen (private or corporate) that "seeks to make, is investing or
has made an investment."

The types of investment rights covered include:
NATIONAL TREATMENT: Foreign investors must be treated at

least as well as domestic ones. This means that neither fomial

nor substantive mles can be structured in such a way as to give

an advantage to domestic companies.
MOST-FAVOURED NATION TREATMENT: Any special treatment

given to IIOII-NAFTA country investors must also be extended

tONAFTA investors.

MINIMUM STANDARDS OF INTERNATIONAL TREATMENT: Inves-

tors and their investments must be given due process, fairness,
and other protections.

LIMITS ON PERFORMANCE REQUIREMENTS: Rules that require

11 loca local hiring, local sourcing, or a percentage of local
content are severely limited or prohibited against all foreign

investments (not just NAFTA-based investments).
FULL COMPENSATION ON EXPROPRL4TION: Full, swift, and fair

compensation must be paid after any expropriation or any act
that is similar to expropriation. In some circumstances, exces-

sive government regulation could constitute an act "tantamount
to expropriation."

These obligations apply to national and subnational govem-

ments as well as to Crown corporations that exercise any au-
thority given to them by governments.



the first NAFTA investor-state

case, a Mexican company

challenged the Government
of Canada over certain
federal pharmaceutical

approval regulations. The
company alleged that the

Canadian rules unfairly pro-
hibited its access to courts
and ultimately to the Cana-

dian market. These same
regulations affect hundreds

of Canadian companies, but
they are ineligible to bring a
NAFTA action because they
are Canadian. In essence,

foreigners are treated better
than Canadians under these
rules.

While states and

provinces are not

themselves members

of the the NAFTA,
North American
"subnational"

governments often

engage in covert

practices designed to
help local business.

Claims can be raised re-
garding the widest possible va-
riety of investments, including

businesses (incorporated and
non-incorporated),

shareholdings, loans made to
foreign companies for more
than three years, real estate, in-

tellectual property, and good-
will. All of these invest-
ments would be protected by
the NAFTA..

INVESTORS' RIGHTS

NAFTA investors are entitled to
dispute governmental acts
that harm their investments.
These rights must be re -
spected by governments in

their legislation, regulation,
policies, and practices. While

states and provinces are not

EXAMPLES OF POTENTIAL NAFTA INVESTOR-STATE CASES
One highly publicized example of government action presents an excellent illustration
of the types of situations that could be the basis of an investor-state claim. A review of
Bill C-22. the legislation killing the privatization of Toronto's Pearson International Air-
port, discloses that it was carefully drafted to avoid constituting an expropriation under

Canadian law. The NAFTA defeats this careful wording by extending the definition of the
term "expropriation" to include acts "tantamount to expropriation." The NAFTA requires a

speedy process for payment whenever there is a measure tantamount to expropriation,
which was not followed in the Canadian legislation in this case. American investors in

the Pearson consortium could challenge Canada's actions before a NAFTA panel, while the
majority of Canadian investors cannot. The Pearson Airport privatization example illus-
trates that foreign investors operating in Canada enjoy greater rights in challenging do-
mestic measures than do Canadians.

themselves members of the
the NAFTA, North American

"subnational" governments

often engage in covert prac-
tices designed to help local
business. Such actions are

covered under the NAFTA and

will. no doubt, be a fertile
source for future investor-state

disputes, as will be areas
where the intersection ofpub-
lie and private rights may dif-
fer among the NAFTA countries.

Such disputes are inevitable
when dealing with cultures as
different as those of Canada.
the United States, and
Mexico. Areas that may im-

mediately raise concerns are
health care delivery, and pub-
lie secondary and post-sec-

ondary education.

The potential class
of trade-related

litigants has
increased from t\vo
under the Canada-

U.S. Free Trade

Agreement to

millions under the
NAFTA.

NAFTA investor-state pan-

els consist of three arbitra-

tors and are appointed by the
disputing parties. They can
award financial compensa-
tion to investors who have

been harmed by inappropri-
ate governmental action.

The panels do not have the

power to strike down in-

fringing laws, but they can
award damages that can
quickly motivate govern-
ments to amend their legis-
lation. The awards of these

panels are not subject to any
appeal.

There is little doubt that
this NAFTA dispute system
will play a major role in how
business is done in North
America over the next dec-

ade. The potential class of
trade-related litigants has

increased from two under
the Canada-U.S. Free Trade

Agreement to millions

under the NAFTA. All these
newly empowered litigants
will be unfettered by the

constraints of diplomatic ni-
ceties. In conferring rights
and remedies, the NAFTA in-

vestment provisions have
quietly created an economic
constitution that protects the
elite rights of foreign NAFTA
investors investing in each
NAFTA country

The impact of these NAFTA
cases will not go unnoticed

by governments. Faced with
ever-decreasing amounts of

discretionary spending, gov-
ernments will begin to
modify their policies so that
they can avoid the high
damage awards that panels
could assess. With an en-

larged class of potential liti-

gants free from the shackles
of diplomacy, NAFTA inves-

tor-state disputes are certain
to become part of doing
business North American-

style. ^
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