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BY JOHN EVANS

Extensive governmental pow
ers are an inescapable feature
of modern life. Even after the
Common Sense Revolution
has had its day, we shall still
call on government to perform
essential regulatory functions,
to protect human rights, and
to provide a wide range of so
cial services and benefits. Pow
ers on the scale needed for
these tasks are, of course, open
to abuse. The traditional po
litical process would not be
capable of effectively holding
government accountable for
the conduct of public offiCials,
and public administration
would grind to a halt if every
dispute between an individual
and the bureaucracy had to be
decided by a court.

Due process and fairness
protect citizens from the abuse
and neglect of power by pub
lic officials. They require gov
ernment to observe proce
dures for two purposes. First,
due process and fairness mini
mize the risk that decisions
that harm individuals will be
made on the basis of erroneous
or inadequate information, or
for ulterior reasons. Second,
they strengthen the demo
cratic basis of government by
exposing the exercise of power
to the influence of concerned
citizens.

Reduced to their essentials,
due process and fairness re
quire that those potentially af
fected by government action
be given an effective opportu
nity to participate in the deci
sion-making process by mak
ing representatrons to the de
cision makers. In order to en-

sure an element of impartiality
in the resolution of disputes
between government and the
individual, it is common for
statutes to provide for a right
of appeal to an independent
board, or tribunal, to decide
these disputes more cheaply,
informally, and speedily than
the regular courts. A require
ment that reasons be given for
decisions is also an important
aspect of procedural fairness.
And, while not an aspect of
procedural fairness, the ab
sence of any statutory criteria
or standards from the grant of
statutory discretion is liable to
reduce consistency and pre
dictability in decision making,
and to render government
much less accountable for the
exercise of public power.

POWER WITHOUT
ACCOUNTABIUTY
Bill 26 significantly increases
the power of the government
over the delivery of several
important programs in ways
that have an immediate impact
on individuals and on commu
nities. However, the Bill has
little to say about the rights of
individuals to a fair hearing, or
of communities to be con
sulted, before any of these
powers are exercised, or about
rights of appeal to independ
ent tribunals; or about the giv
ing of reasons for decisions.
And the terms in which it
grants powers to ministers and
others could scarcely be
broader. The government's de
termination to steamroller Bill
26 through with the minimum
of public scrutiny is fully re-

f1ected in the absence from the
Bill of adequate provisions for
public input or other means of
ensuring accountability.

It should be noted that,
even if a statute is silent on
rights of participation, the
courts may, nonetheless, hold
that an exercise of power is
invalid because a fair proce
dure was not observed. But it
reduces uncertainties, and the
need to resort to litigation, if
statutes expressly spell out the
procedures that administrators
must follow. However, if the
statute provides for no inde
pendent tribunal to review the
exercise of a power, the courts
cannot invent one.

We should be deeply
concerned by the absence

from Bill 26 of basic
procedural safeguards of
administrative justice for

individuals and of
government accountability

to the public at large.

On the other hand, the ab
sence of a right of appeal to a
court from an administrative
decision does not remove the
judiciary from their supervi
sory role. On an application
for judicial review to the Divi
sional Court, a person may ask
the court to set aside an exer
cise of public power on the
grounds of procedural unfair
ness, illegality, abuse of power,
irrationality, or violation of the
applicant's constitutional
rights.

GOVERNMENT BY
MANAGEMENT·STYLE
COMMAND
Let me offer a few examples of
the sweeping powers that Bill
26 grants without any provi-

sion for public representation,
or a right to a hearing by a
person whose rights are being
removed, or any access to an
independent tribunal.

First, the minister of health
may grant, reduce, or with
draw hospital funding when
ever the minister considers it
in the public interest to do so.
No procedures are provided,
even before the drastic step is
taken to withdraw funding.
Now, it is true that one of the
amendments tabled by the
government provides that 30
days' notice must be given to
a hospital board of the minis
ter's intention to exercise his or
her power to close or amalga
mate a hospital "if the Minis
ter considers it in the public
interest to do so." This means
that, before a closure or amal
gamation is ordered, the hos
pital board will have the right
to make representations to the
minister. But the same right
may not be enjoyed by hospi
tal staff, unions, or members of
the community, whose inter
ests may not be adequately
represented by the board. Of
course, a hospital could be ef
fectively shut down by a with·
drawal of funding, for which,
apparently, no notice is re
quired. (Schedule F, Part 11,
Public Hospitals Act sections
5(4), 6( 1),(3), and (4.1)). The
licences of private hospitals
may be revoked whenever the
minister is of the opinion that
it is in the public interest to do
so (Schedule F, Part Ill, Private
Hospitals Act, section 15.1 (1 )).

Second, ability of individu
als to pursue their professions
and earn their livings have
long been regarded in this
province as basic rights that
should be limited only for
clear cause, and after they
have had a fair opportunity to
know and answer the case
against them. However, the
power granted by this Bill to
the minister to determine the
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number of doctors eligible to
bill OHIP in any given area of
the province contains no cri
teria for determining either
what is an appropriate supply
of doctors or, if there are more
doctors than the allowed
"quota," which doctors will be
eligible and what procedures
must be observed before a
doctor is found ineligible
(Schedule H, section 24, add
ing section 29.3 to the Health
Insurance Act).

To summarize, we should
be deeply concerned by the
absence from Bill 26 of basic
procedural safeguards of ad
ministrative justice for indi
viduals and of government ac
countability to the public at
large. I, for one, do not accept
that Ontario's fiscal problems
can be solved by introducing
government by management
style command and increasing
the province's democratic
deficit. •

John Evans is a professor of lmu at
Osgoode Hall LAw School, York
University.

BY TERRY SUWVAN

Robert Putnam used the image
of Americans bowling alone to
symbolize consequences of
the shrinking civic tradition in
the United States. His work is
used to confirm neo-conserva
tive views that government is
an optional extra and that
what really matters is the vital
ity of private, non-govern
mental social and economic
institutions. But there is an
other dimension to his con
cept of civic society. It is the
evidence that effective gov
ernment, a civic tradition of
community compromise and
mutual concern go hand in
hand.

The concept of civic soci
ety is rich in its implications.
It includes those community
associations that underlie our
public life, and the extent to
which citizens behave toward
each other in a civilized man
ner. Some associations are
short-lived, like political par
ties, or sports clubs. Some are
more institutionally and his
torically rooted, like universi
ties or cultural groups. Others
are linked more to our home
and work communities. Gov
ernment, too, has a special re
sponsibility to nurture civic
society, particularly for the de
livery of public services that
support the sick and vulner
able in our society.

We Canadians have not
fully assimilated the impor
tance of the civic quality of
Canadian society for our fu
ture. In crucial respects, Cana
dian civic society part~ com
pany with that of our Ameri
can cousins. In Canada, our

tradition is built on the posi
tive exchange between alllev
e1s of government and com
munity associations. This dif
ference may well enable Cana
dians to cope with the harsher
realities of the smaller state. In
Putnam's empirical work, re
gions in Italy with a strong tra
dition of compromise and mu
tual concern produce govern
ments that work more effec
tively. This results in a virtuous

It is wrong for Canadians
to swallow the idea that

government is weak
and enfeebled, and that

in some 21 st century
De Tocquevilleian fantasy,

neighbours will
spontaneously rise up to

look after each other.

cycle of social capital that gen
erates prosperity for all. Why
is this the case?

CIVIC SOCIETY AND THE
FEDERATED STATE
The civic order in Canada
rests on foundations discern
ibly different from those in
both the English and the
American traditions. Canada
possesses neither the historical
experience of the British nor
the revolutionary experience
of the Americans. The positive
exercise of parliamentary
power is accepted to a degree
unthinkable in the congres-

sional south. The restraints on
Canadian governments relate
more to the regulation of lin
guistic and interregional con
flict than to ordering the con
flict between the individual
and the state, and they are per
fectly compatible with the vig
orous publiC pursuit of collec
tive purposes. Why is private
philanthropy such a central
part of American progressive
life while it is a much less im
portant factor in Canada, and
less important still in the
United Kingdom or Europe?
Why are out-of-state univer
sity tuition fees an accepted re
ality in the United States,
when their equivalent, with no
regulatory support whatso
ever, is entirely absent in Can
ada? Public policy analysis
would be hard put to explain
such matters. They appear to
have something to do with the
noticeably different forms of
civic tradition in Canada, the
United States, and Britain.
Here, then, are four postulates
about civic society and the Ca
nadian state:

Government is both the
creature and the creator
of civic society, and
national programs are
both the manifestations of
civic society and agents of
maintenance or change in
civic society. In Putnam's
explanation of why some
regional governments in
Italy work better than
others, civic communities
tended to produce
governments that work
better and propel virtuous
cycles of prosperity
associated with
"community capitaL"

Unlike its American coun
terpart, the government in
Canada, at least for the mo
ment, still gives expression to
a broad spectrum of commu
nity values. It is wrong for Ca
nadians to swallow the idea
that government is weak and
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