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TAXATION OF

CHILD SUPPORT
by Bruce Ryder

SINGLE MOTHERS ORGANIZE

To FIGHT DISCRIMINATION IN

INCOME TAX ACT

As sure as the arrival of spring, the
tax man cometh, but Susan
Thibaudeau, Barbara Schaff, and a
host of other single mothers across
the country will not be answering the
call to include as income the amount
of child support they have received
from their ex-partners. Their civil
disobedience has landed them in the
tax courts where they have argued,
thus far unsuccessfully, that the rel
evant provisions of the Income Tax
Act constitute discrimination con
trary to their Charter equality rights.
Thibaudeau and other single moth
ers have also launched a class action
suit to recover damages from the
government for taxes that have been
collected through the allegedly un
constitutional provisions.

INCLUSION-DEDUCTION

SCHEME

Sections 56 and 60 of the Income
TaxActprovide thatperiodic spousal
and child support payments made
pursuant to a court order or written
separation agreement are fully de
ductible from the payer's taxable
income, and must be included in the
taxable income of the recipient. In
virtually all cases (98%), the direc
tion of support is from men to
women.

The inclusion-deduction scheme
was originally enacted in 1942, re
versing the previous situation in
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which alimony payments were nei
ther deductible to the payer nor tax
able income to the recipient. The
original rationale for the change was
to provide some relief to men with
alimony obligations who faced high
war-time marginal taxation rates.
The main rationale now offered in
support of maintaining the scheme
is that it provides an income-split
ting subsidy that benefits parents
and children on family breakdown.
The female recipients ofsupport are
generally poorer than the male pay
ers and thus frequently taxed at a
lowermarginal rate. Where the payer
is in a higher tax bracket than the
recipient, the inclusion-deduction
scheme is preferable to taxing the
income in the hands of the payer
because it leaves more money in the
hands of the broken family mem
bers to assist them in the transition
to their new lives. The income-split
ting subsidy is estimated to cost the
government $250 million annually.

CHARTER RULINGS IN

THIBAUDEAU AND SCHAFF

In two separate rulings in
Thibaudeau (1992) and Schaff
(1993), Tax Court judges rejected
arguments that the inclusion-deduc
tion scheme discriminates against
single mothers and their children.
The judges found that the scheme
creates no burden or disadvantage,
but does create the potential for sub
stantialbenefit through incomesplit
ting. Thus, there was no "causal
nexus" between the scheme and the
relative poverty of households led
by divorced or separated women.

The courts acknowledged that the
inclusion-deductionpolicy operates
equitably in practice only if the tax
consequences of support payments
are accurately predicted at the time
the quantum of support is set in a
separation agreement or by court
order. In Schaffs case, the quantum
of child support had been set with-

out reference to tax consequences.
In Thibaudeau' s case, the family
courtjudgehad calculated child sup
port in a manner that significantly
underestimated her tax liability. As
a result, both women were taxed
more than$1,000 annually onmoney
that was intended solely for child
support. However, the courts said
the proper remedy was not under
section 15 of the Charter; it was the
role of family courts to ensure that
support obligations are calculated in
a manner that takes full account of
the tax consequences.

THE NATURE OF THE

DISCRIMINATION

The Tax Court rulings that the
inclusion-deduction schemeimposes
no discriminatory burden on single
mothers are questionable. First of
all, the scheme places the risk of tax
consequences not being accurately
accounted for in setting the quantum
of child support solely on the custo
dial parent. The possibility of re
turning to family court for a revision
of the support order may reduce the
risk of error, but the necessity of
instigating such an action, and the
lack of any guarantee of success,
places a real burden on mothers in
SchaffsandThibaudeau' s situation.

Second, the current system pro
motes and maintains the gender dis
parity in the standard of living be
tween custodial and non-custodial
households. The standard of living
of men tends to rise after divorce or
separation, while that ofwomen and
children tends to decline. The inclu
sion-deduction schemeis implicated
in this phenomenon, because the
custodial parent's child support ex
penses are not deductible. By allow
ing non-custodial parents (mostly
fathers) to deduct child support pay
ments from income, while limiting
custodial parents (mostly mothers)

Continued, see "Taxation ofChild
Support" on page 114.

113



"Taxation ofChild Support,"
continuedfrom page 113.

to generally less favourable tax cred
its and family allowances, the tax
systemdisproportionately subsidizes
thechild support obligations ofmen.
Moreover, since all deductions op
.erate as regressive subsidies, the
scheme benefits most those least in
need-namely, the wealthiest di
vorced or separated fathers.

SPECULATIVE BENEFITS

The Thibaudeau and Schaff rul
ings are now on their way to the
Federal Court of Appeal and the
issue will no doubt end up before the
Supreme Court of Canada. Hope
fully, the appellate courts will grap
ple more fully with the discrimina
tory aspects of the current scheme.
However, as the recent Supreme
Court decision in Symes (1993)
illustrates, judges may be reluctant
to decide complex questions of tax
policy especially when their deci
sions may have contradictory and
unpredictable results for members
of disadvantaged groups.

What would be the impact of the
removal of the inclusion-deduction
scheme for support payments? Such
a result would put more money in
the hands ofthe relatively few single
mothers, likeThibaudeau and Schaff,
whose quantum of support has been
calculated without adequate regard
to tax liability. However, for most
single mothers who receive support
payments that include a "gross-up"
to cover tax liability, a return to the
pre-1942 situation will not put more
money in their hands, and may actu
ally create a risk of diminishing the
child support they receive. This risk
arises because fathers' ability to pay
will be reduced by the removal of
the deduction. The incentive placed
on fathers to comply with their obli
gations will similarly be removed
with uncertain effects. Most single
mothers will be better offonly if the
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$250 million increase in govern
mentrevenues thatwouldresultfrom
the abolition of the current inclu
sion-deduction scheme is redirected
to the benefit of low-income house
holds. Given the courts' inability to
direct such a transfer of funds, the
current equality litigation offers at
best speculative benefits for most
single mothers.
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THE MONTH IN

REVIEW
by Michael Rutherford

INDIAN AFFAIRS To BE

DISMANTLED IN MANITOBA

Department of Indian Affairs Min
ister Ron Irwin announced on
March 9 that he had begun negotia
tions to dismantle his department in
Manitoba and transfer its responsi
bilities to Manitoba bands. Irwin
hopes that the transfer will serve as
a model for the rest of the country.

LABOUR REFORM IN

SASKATCHEWAN

Saskatchewan may become the first
province to require companies to
pay benefits to part-time employ
ees. The Saskatchewan government
introduced the proposed changes to
the Saskatchewan Labour Standards
Act on March 11.

DAMAGES AWARDED IN

TAINTED BLOOD CASE

On March 14, a judge awarded
Rochelle Pittman and herfour chil
dren more than $500,000 after find
ing that the Canadian Red Cross
Society, the Toronto Hospital, and
the Pittman physician had a duty to
warn her husband that he might have
received an HIV-positive blood
transfusion. Had he been told,
Kenneth Pittman might have lived
two years longer and might have
avoided infecting his wife. The de
cision came the day before a provin
cial deadline requiring blood-trans
fusion HIV victims, or those in
fected by them, to accept a compen
sation package that would bar them
from launching lawsuits.
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