
finetune the program in order to
better attain the objective(s). Estab­
lishing or adding new objectives
risks confusing the public and pro­
ducing an inferior outcome to one
involving setting up entirely new
programs. Each program should be
judged on its own merits and if its
objective(s) no longer ranks (rank)
high among government priorities,
then the program should be either
scaled back or terminated.

With unemployment rates in dou­
ble digits and with the national un­
employment rate exceeding 7 per­
cent for almost20 consecutive years
and expected to remain above this
level for the rest of this century, a
sharply focused VI programnotonly
is warranted, but also can play a key
role in the inevitable reform of the
social welfare system in Canada and
in the reform of the current system
of fiscal federalism.

Moreover, the VI system tends to
transfer income from workers who
are less prone to becoming and re­
maining unemployed to those who
are more likely to become unem­
ployed and remain unemployed for
longer periods of time.

If every participant in the labour
market faced the same probability
ofbecoming unemployed, and when
unemployed experienced the same
duration of unemployment, there
would be no need for VI as either an
income redistribution or an insur­
ance program. Individuals would
adjust their savings behaviour ac­
cordingly and real wages would ad­
just in the labour market to reflect
the same, anticipatedunemployment
experience.

But the burden ofunemployment
is not distributed equally among all
participants on the labour market.
Certain groups of individuals are
more likely to become unemployed
than others, and within these groups
certain individuals are more likely
to experience longer or more fre-
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quent spellsofunemployment. Many
within these groups are low-wage
earners. Therefore, VI can spread
the burden ofunemployment by re­
distributing income and the redistri­
bution ofincome is likely to be in the
direction oflow-income individuals
and households.

Fred Lazar is an Associate Professor

ofEconomics, Faculty of

Administrative Studies and Faculty
ofArts, York University. Economic
Report is a regular feature of

Canada Watch. •

FREEDOM To
DISCRIMINATE?

THEMALCOLM

Ross CASE
by Bruce Ryder

DISCRIMINATION VERSUS

EXPRESSION

Discrimination and expression are
concepts that have demonstrated
imperial tendencies in the Charter
era. Discrimination now encom­
passes all rules orpractices that have
the effect ofpromoting group-based
disadvantage, intentionally orunin­
tentionally, discretely or systemi­
cally. Expression now encompasses
all human activity that conveys a

HA teacher in the public
school system, like other
professionals or holders
ofthe public trust, can

quite properly be expected
to uphold the ideals ofa

secular, multicultural
society, including a

commitment to equality. "

meaning shortofviolence. Discrimi­
natory words and non-violent ac­
tions convey a meaning, and thus
count as expression. If they have the
effect of creating barriers to equal­
ity, they also count as discrimina­
tion. The area of overlap between
discriminatory and expressive acts
is thus large and growing, and sub­
ject to the contradictory constitu-

Continued, see "Freedom to
Discriminate" on page 80.
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"Freedom to Discriminate,"
continuedfrom page 79.

tional mandates of prohibition and
protection.

Heated controversies at the clash­
ing boundaries of freedom of ex­
pression and equality rights are in­
creasingly common features of the
Canadian legal landscape. One of
the best examples of this clash, and
of the lack of any consensus on the
principles that ought to mediate it,
can be found in the competing and
diverse responses of the judges in
the Malcolm Ross case.

DECISIONS IN THE Ross CASE

Ross is a New Brunswick school
teacher better known as an active
propagator of anti-Semitic propa­
ganda. Outside of the classroom,
Ross has made a secondary careerof
hate promotion through the publica­
tion of books and articles positing,
among other things, a Jewish con­
spiracy to destroy Christianity. Af­
ter the local school board failed to
take effective disciplinary action
against Ross, aJewish parent, David
Attis, filed a complaint with the
Human Rights Commission alleg­
ing that the continued employment
of Ross deprived Jewish and other
minority students of equal educa­
tional opportunity.

The board of inquiry member,
Professor Bruce, found that Ross' s
publications and statements had
"contributed to the creation ofa poi­
soned environment" in the school
district and had "greatly interfered"
with the provision ofeducation serv­
ices to Attis and his children. As a
result, the school board was ordered
to transfer Ross to a non-teaching
position, and to terminate his em­
ployment immediately if he pub­
lished any further attack on Jewish
people.

The four judges who heard ap­
pealsoftheboard's decision reached
three separate results. On the first
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appeal, to the New Brunswick
Queen's Bench, Creaghan J. upheld
the removal of Ross from the class­
room but struck down the "gag or­
der" on the grounds that neither the
complaint nor the evidence estab­
lished that hate promotion by a per­
son in anon-teaching position would
have a negative impact on equal
access to education services.

On further appeal to the New
Brunswick Court ofAppeal, a 2 to 1
majority of the court struck down
the board's order in its entirety as a
violation of Ross's freedom of ex­
pression guaranteed by section 2(b)
of the Charter. Hoyt C.J. (Angers
J.A. concurring) argued that the evi­
dence failed to establish a "pressing
and substantial" basis for interfer­
ing with Ross's freedom of expres­
sion outside of his employment re­
sponsibilities.

In a dissenting judgment, Ryan
J.A. would have upheld the removal
of Ross from the classroom and the
gag order on the grounds that the
"continued discrimination publicly
promoted by Ross" was incompat­
ible with public employment with
the school board as "a role model to
children." Hoytc.J.' smajority opin­
ion implicitly disagreed with the
Bruce-Creaghan-Ryan holding that
active and public hate propagandiz­
ing is incompatible with the
fulfillment of a teacher's responsi­
bility to accord his or her students
equal access to education.

EXPRESSION AND PuBLIC

OFFICE

There are a number of question­
able features of the New Brunswick
Court of Appeal decision that ought
to be subject to a searching inquiry
by the Supreme Court of Canada on
appeal. One is the assumption that a
teacher's activities outsideofschool
can be safely ignored in assessing
any impact on educational equality.
The evidence ofthe perceptions and
experiences ofJewish students indi-

cated that the very public nature of
Ross's hate promotion did in fact
contribute to the poisoning of their
educational environment. Fear and
apprehension are not conducive to
learning, but Ross' s activities virtu­
ally ensured that Jewish students
would experience these emotions
on contact with him. Although the
evidentiary basis for its conclusion
was thin, the board of inquiry's as­
sessment of the evidence left it with
"no hesitation" regarding the dis­
criminatory effects ofhis public hate
promotion. This factual finding is
insulated from judicial interference
by the finality clause in the New
Brunswick Human Rights Act.

Another problem is the too-sim­
ple equation of freedom of expres­
sion with the right not to .be dis­
missed from public office by a hu­
man rights tribunal. A teacher in the
public school system, like otherpro­
fessionals or holders of the public
trust, can quite properly be expected
to uphold the ideals of a secular,
multicultural society, including a
commitment to equality. In this
sense, freedom of expression does
not mean that the public expression
of hate is irrelevant to the kinds of
employment to which one is enti­
tled. Thus, for example, the Court of
Appeal decision does not mean that
Ross has a right to be a teacher as
well as a hate propagandist on the
side. His removal from the class­
room by order of the human rights
tribunal may have been set aside,
but the school board could almost
certainly dismiss him from employ­
ment with just cause ifhe continues
to violate the school board's
multicultural policies and the New
Brunswick teachers' Code of Pro­
fessional Conduct. Moreover, such
an action by the school board would
not be subject to the Charter of
RightsandFreedoms, unless it could
be said to be dictated by govern­
ment. Hoyt C.J.'s opinion leads to
the odd conclusion that an employ-
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ers' powers to take disciplinary ac­
tion against employees appear to be
much broaderthan the state's ability
to sanction discriminatory actions
by public employees.

FREEDOM To DISCRIMINATE?

Perhaps the most controversial
element of Hoyt C.J.' s reasoning in
the Ross case is the assumption that
the Charter guarantee offreedom of
expression is capable of protecting
as fundamental rights activities that
are prohibited by Canadian anti-dis­
crimination statutes. In other words,
in the Ross decision, freedom of
expression has trumped the prohibi­
tion on discrimination. It is fair to
say that this is not the usual under­
standing of how conflicts are re­
solved between expression and dis­
crimination in human rights legisla­
tion.

Ordinarily, discrimination that is
accomplished through expression is
not aJegally protected activity for
that reason. If it were, legal prohibi­
tions on discrimination would be
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ineffective. For example, prohibi­
tions in Canadian human rights leg­
islation on discriminatory signs, dis­
criminatory employment advertise­
ments, and sexual harassment all
target activity that is often purely
expressive. The fact that the state­
ments "no Indians need apply" or
"sleep with me or you're fired" ex­
press ideas has not prevented them
from being sanctioned as discrimi­
nation. Presumably this is because
preventing discriminatory effects is
more important in a democracy than
protecting the expression through
which it is accomplished.

Thequestion that arises, ofcourse,
is whether the type of expression at
issue in Ross can be distinguished
from other kinds of discriminatory
statements that do not stand achance
ofbeing protected as the exercise of
Charterfreedoms. Ross' spublicpro­
motion of hate was found to have
discriminatory effects, and this fac­
tual finding had to be accepted by
the appellate court, so his case can­
not be distinguished on that basis.

The bottom line, then, is whether
protecting anti-Semitic speech is
more important than preventing its
discriminatory effects. Is protecting
anti-Semitic speech more important
than, say, protecting the right to say
"no Indians need apply"? Hoyt C.J.
seemed to think so, since he euphe­
mistically described Ross' s views
as "religious" views that are being
suppressed because they are "not
politically popular." This is obvi­
ously a value judgment. For others,
anti-Semitism, far from being a po­
litically unpopular idea, is an op­
pressive social practice that has a
lengthy history associated with un­
precedented violence. On this view,
anti-Semitic speech should be no
moreentitledto immunityfrom pros­
ecution under anti-discrimination
law than other kinds of prohibited
speech with discriminatory effects.

Bruce Ryder is an Associate
Professor at Osgoode Hall, York
University. Legal Report is a regular

feature ofCanada Watch. •
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