
RESOLVING TRADE DISPUTES UNDER FTA: WHO ARE THE WINNERS?
by David Johnson

In all likelihood this country will
soon be engaged in another acrimo­
nious debate about free trade. The
federal government has recently
placed NAFfA implementing legis­
lation beforeParliament for approval
prior to calling the next election.
That campaign, in turn, will be one
in which the worth of free trade will
figure prominently.

For all the tension that the issue of
free trade has engendered in this coun­
try, it is curious to note that there has
been little academic or journalistic
attention devoted to an assessment of
how the dispute resolution process
establishedby theFfA hasbeen work­
ing over the past four years. What
types of cases have been resolved by
the bi-national panels? What is the
nature of the jurisprudence of these
bodies? To what degree have Cana­
dian interests been helped or harmed
by this jurisprudence?

THE CASES

Areview ofcasesdecided andpend­
ing reveals some interesting dynam­
ics. In general, the dispute resolution
process has been neither as good as
expected by supporters of the FfA
nor as bad as prognosticated by those
opposed to the agreement.

To date, 35 cases have entered the
process - 22 have been completed
and 13 are still active. Oftotal cases,
26 have been initiated by the United
States. In contrast, between 1980
and 1988, a total of41 trade disputes
against Canada were initiated and
resolved by U.S. authorities. Thus,
contrary to some supporters of the
agreement, it is questionable whether
the FfA has secured easier access of
Canadian goods and services into
the American market through a re­
duction of American trade remedy
actions. The extent of U.S. resort to
such measures under the agreement
has led Gordon Ritchie, former Ca-
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nadian trade negotiator, to refer to
American behaviour as "harass­
ment" that is "getting dangerously
close to systematic abuse of the let­
ter and spirit of the agreement."

The vast majority of all cases
resolved and pending have dealtwith
anti-dumping and countervailing
duty policy. Only three cases have
addressed the general application of
trade law between the parties. The
issues in dispute in all these cases
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have beenquite diverse ranging from
whether U.S. lobster size regula­
tions constituted a restrictive border
measure, through whetherCanadian
raspberries or American beer were
being dumped in the other nation's
markets, to whether various Cana­
dian industrial support programs
constituted illegitimate subsidies
under American trade law.

THE JURISPRUDENCE

Of the 22 completed cases, the
American position has been sub­
stantially affirmed in 8, the Cana­
dian position substantially affmned
in 7, while a further 7 cases resulted
either in split decisions or no deci­
sions due to withdrawals. Although
these general results suggesta rough
state ofequilibriumexisting between
the two parties with respect to how
their interests are being treated by
the panels, a closer analysis reveals
that Canadian victories have tended
to arise in anti-dumping cases
whereas significant American vic­
tories have been recorded in
countervailing duty cases. The
American victories thus have the

effect of being much more politi­
cally important in that they affmn
restrictions on the ability of Cana­
dian governments to establish a wide
rangeofindustrial supportprograms.

The major American victories to
date have been recorded in the New
Steel Rails case with respect to Cana­
dian steelexports, withvariouspanels
affmning that Canadian governmen­
tal loan guarantees and regional de­
velopmentgrants specificallytargeted
to steel producers constitute coun­
tervailable subsidies. Incertainongoing
cases respecting Canadian porlc, mag­
nesium, and softwood lumberexports,
panels have similarly held other Ca­
nadian agricultural supportprograms,
energy pricing agreements, and
stumpage fee policies as constituting
unfair subsidizationofgoods in trade.

SUBSIDIES AND INDUSTRIAL

STRATEGY

Although these conclusions are
cause for concern for all those inter­
ested in the ability of Canadian gov­
ernments to develop state-directed
policies of industrial strategy, this ju­
risprudence does not negate the abil­
ity of Canadian governments to es­
tablish such strategies. Contrary to
the dire predictions of many oppo­
nents of the FfA, the capacity of
Canadian governments to promote
Canadian economic development
within the structure of the agreement
remains significant.

American trade law brands as il­
legitimate and countervailable for­
eign government grants, benefits,
and uncommercial loans that are
specifically targeted to particular
industries, groups of industries, or
regions within the state. Govern­
ment support programs of general
availability, however, suchas health,
education, and welfare programs,
do not constitute countervailable
subsidies. Likewise, the establish-
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ment of fmancial support programs
generally available to all producers
in a particular economic sector will
escapecountervail action, hence cer­
tain Canadian victories in the pork
export cases in which agricultural
support programs such as the na­
tional tripartite stabilizationplanand
Quebec's farm income stabilization
insurance program were upheld as
legitimate subsidization policies.

FUTURE POSSIBILITIES

Given the existence of the con­
cept of legitimate subsidization un­
der American law and free trade
jurisprudence, those concerned with
the ability ofCanadian governments
to deal with the new economic order
established by the FTA should de­
vote attention to the ways and means
by which governments can operate
within the agreement.

Clearly, there is much scope for
governments to develop creative in­
dustrial policies, such as: promoting
educational and skills training; devel­
oping a high-tech communications
infrastructure for the Canadian
economy; establishing research and
developmentcentres capable ofinno­
vative educational work in the tech­
nologies ofvalue-added manufactur­
ing and services; establishing invest­
ment capital pools for use by Cana­
dian-basedfmns; promotingjointpub­
lic-private ventures in manufacturing
and services; and recognizing the role
to be played by Crown corporations
in the development and sale of spe­
cialized R & D and managerial serv­
ices to private sector fmns.

As we enter another free trade
debate, this time involving NAFTA,
it is hoped that this debate will be
more refined, intelligent, and pro­
gressive. But given the experience
ofthe rhetoric coming from all sides
over the past few years, such hope
may well be misplaced.

David Johnson is Adjunct Professor
ofPolitical Science. Brock University.
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THE REFORM PARTY

AS A REGIONAL

WEATHER VANE
by Roger Gibbins

A recent poll by Angus Reid shows
a precipitous drop in support for the
Reform party. National support has
fallen to 7 from 13 percent a year
ago and support in the Albertaheart­
land has fallen from 44 to 21 per­
cent. In British Columbia, support
stands at only 14 percent and in
Saskatchewan and Manitoba it is a
negligible 4 percent.

How do we explain this drop in
support? Can RPC support rebound
in time for the federal election and
what does the current drop suggest
about the more general political tem­
per in western Canada?

THE RPC COALITION

Support for the RPC is an amal­
gam of at least four different ele­
ments. The first and core element is
regional discontent or western al­
ienation. The second stems from the
RPC's perceived role as an English
Canadian counterweight to the in­
fluence of Quebec within the na­
tional government and political par­
ties. Third, the RPC provides an
expressive vehicle for generalized
discontent with the "system,"
broadly defined. Fourth, the RPC
offers an ideological vehicle for
those on the conservative right.

Only the first element confines
the party's appeal to the west; the
other three have potential appeal
across English Canada and have
been emphasized by Preston Man­
ning in attempts to establish a beach­
head inOntarioand Atlantic Canada.
(Manning's more recent attempt to
establish a beachhead in Quebec

defies explanation.) However, sup­
port for the party has waned across
all four elements.

THE WINDS OF CHANGE

The winds of change are cur­
rently working against the RPC.
Western alienation is at a low ebb
across the region, perhaps because
regional frustration was vented dur­
ing the referendum debate. In the
two provinces most critical to RPC
success, voters are preoccupied with
political debates closer to home. In
Alberta, Premier Ralph Klein's ef­
forts to rebuild the Progressive Con­
servatives in the run up to a provin­
cial election dominate the political
stage, while in British Columbia the
domestic relationships among Lib­
eral caucus members and the driv­
ing records of NDP ministers and
appointees provide an all-engross­
ing political soap opera.

The need for an English Cana­
dian counterweight to Quebec has
been reduced in the short term by
the quiescence of the nationalist
movement in Quebec and by the
end of the constitutional debate.
Although it is unlikely that general-

"... the basic problem
facing the RPC may be

too many rats fighting over
a shrinking piece of
ideological cheese."

ized discontent with the political
system has evaporated, it, too, may
have been vented by the referen­
dum experience. Voters who want
to lash out at the incumbent govern­
ment, but who are also guided by
rational calculus, will be directed
by public opinion polls to vote Lib­
eral. For those who might be in­
clined to vote Liberal but cannot
stomachJean Chr6tien's policy vac­
illation, Mel Hurtig's National party
may provide a more ideologically
hospitable protest vehicle.
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