
•

nomic recovery pulls Canadians out
of their economic despair.

CANADIAN-U.S. RELATIONS

UNDER CLINTON

As for the Canadian-American
relationship, speculation has to draw
on such symbolic acts as the"ges
tures of each head of government.
When Prime Minister Mulroney
goes out of his way to pay court to
President Bush, visiting him at Camp
David to make a pointed fond fare
well, he is underlining his lack of
either contact or rapport with the
incoming administration. When
President-Elect Clinton gives his
first audience with a foreign head of
government to President Salinas and
manages to hold an open-air press
conference about NAFfA with his
Mexican counterpart without giv
ing the impression that Canada ex
ists, he is telling us something about
the new administration's interest in
its other neighbour.

Do these indications ofnon-com
munication between the new presi
dent and the old prime minister mat
ter? Intimate, not to say fawning,
relations between Brian and Ronnie,
then Brian and George, did not pre
vent a severe worsening of trade
relations between the two countries
(as measured in U.S. countervailing
actions against Canadian exports).

Happy CanAm summitry produced
a trade agreement so damaging to
the fabric ofthe Canadian polity that
the country's survival as a nation
state is now an open question. Un
fortunately, it does not follow that
cooler feelings between the White
House and 24 Sussex Drive will
improve Canada's only crucial for-
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gives his first audience with a
foreign head ofgovernment to
President SaUnas and manages

to hold an open-air press
conference about NAFTA with

his Mexican counterpart
without giving the impression

that Canada exists, he is telling
us something about the new

administration's interest in its
other neighbour."

eign relationship. More than Bill
Clinton's pleasantries, it is better
economic conditions in the United
States that are needed to reduce the
proclivity ofbeleaguered American
businesses to harass their Canadian
competitors.

Where Clinton could make a dif
ference is in moderating the Ameri
can response should a LiberallNDP
government decide to abrogate the
free trade deals. Although the two

agreements he inherits give his gov
ernment unprecedented powers to in
tervene in Canadian (and now Mexi
can) affairs, the former Arkansas gov
ernorhas nopersonalcapital involved
in their negotiation, so he would be
less vindictive in considering retalia
tion than would a re-elected Bush.
Like Carter before him, Clinton's in
ternationalism promises less gratui
tous military adventurism in U.S. glo
bal policies and hemispheric initia
tives. As a result, Canada should fmd
itself, as in the 1970s, with more room
should a new prime minister wish to
pursuedirections differentfrom those
of the State Department, and if the
Uruguay Round of the GATT is
brought to a successful conclusion,
the Canadian business class may be
able to raise its horizons from its
continental fixation and test itS ca
pacities beyond the confmes of For
tress America.

In sum, the end of the Reagan/
Bush era and the arrival of Bill
Clinton may offer Canada a new
margin of manoeuvrability, giving
ita chance to turn the clock back and
return partofthe way to the situation
before Mulroney headed it toward
the rocks.

Stephen Clarkson is Professor of
Political Science at the University of

Toronto.
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WHAT DID THE JUDGES KNOW, AND How Do THEY KNOW IT?
by Thelma McCormack

Less than a decade ago, any text
book in criminology would have
described pornography as a
"victimless crime." Sociologists and
social psychologists were studying
the pathology of censors and vari
ous right-wing social movements,
while the Law Reform Commission
of 1975, chaired by the Honourable
E. Patrick Hartt, recommended that
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obscenity be removed from the
Criminal Code. The late chief jus
tice of the Supreme Court, Bora
Laskin, wrote: "Weespouse this free
dom [of expression] because of a
conviction supported by experience,
that individual creativity, whether in
the arts or in the humanities or in
science or in technology, constitutes
our social capital."

Yet, in 1992, when the Supreme
Court ofCanada had an opportunity
to remove obscenity from the Crimi
nal Code, or at least pave the way to
more enlightened regulation, itchose
not to. In the But/er case, the court
reviewed a Manitoba Court of Ap
peal decision that had found that a
group of videos were protected by
section 2(b) of the Charter even
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though they were considered ob
scene under section 163(8) of the
Criminal Code. The Supreme Court
ofCanadaunanimously reversed the
Manitoba Court of Appeal and held
that section 163(8) of the Criminal
Code is valid under the Charter of
Rights and Freedoms.

In effect, the court slammed the
door, at least for the time being, on
the removal of obscenity from the
Criminal Code. It strengthened the
Criminal Code, weakened the Char
ter, and made it clear that (rental)
videos, the most recently developed
consumer communication technol
ogy, would no longer be left unregu
lated, the wild card in the deck.

Following the Butler decision,
the enforcement agencies - Cus
toms and Project P in Toronto 
wasted no time in harassing the gay
and lesbian communities, and ironi
cally Sex, Madonna's coffee table
book of S/M faritasies, hit the trade
just in time for Christmas. The But
ler decision, however, did more than
just ruin our holidays and censure us
for having libidinal fantasies. It took
judicial thinking back a century to a
time when the social sciences played
no roIe injudicial thinking and moral
considerations were paramount.
"The grinch who stole Christmas"
took the critical legal theory move
ment with it as well.

THE COURT'S ApPROACH

The court held that pornography
was a moral problem, as distinct
from a question of taste, but that
morality must be grounded in social
practices. The "degrading and de
humanizing" images of women
found in pornography, it said, are
conducive to anti-social attitudes
toward women and acts of sexual
assault. It was not necessary, the
court said, to prove this cause-and
effect relationship - the possibility
that pornography is an effect, not a
cause, was not considered even for a
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moment. It was enough for Parlia
ment to have a "reasonable basis for
concluding that harm will result and
this requirement does not demand
actual proof of harm." If there is no
empirical evidence, the court is say
ing in effect, there ought to be.

But can we trust legislators who
are under various kinds of social
pressures and are more likely to de
fend freedom ofexpression in politi
cal matters than in cultural ones?
The concept of "community stand
ards" was intended to take the bur-

"The MacKinnonlDworkin
view is based on a deeply

reactionary Skinnerian concept
ofhuman nature - a model

that removes values, judgment,
critical reflection, and, indeed,
thought itself. Through operant

conditioning - in this case,
extensive exposure to

pornography and light
sentences for sexual offenders
- we can become anything

and do anything."

den off them and strengthen a com
mitment to the Laskin doctrine of
creativity as social capital. True civil
libertarians, however, have never
liked the community standards test.
Civil liberties, they argue, protect
dissident minorities from "the tyr
anny ofthe majority." Critical theo
rists have not liked it either, because
it represents a market concept; femi
nists have suspected it ofbeing gen
der-biased; cultural elitists regard it
as an acquiescence to popular low
and middle-brow culture; and fun
damentalists see it as the means of
legitimating an amoral permissive
society. Recently, in a case involv
ing rap music, the defence argued
that vulgar and scatological lyrics
are the authentic voice of the inner
city black ghetto. In short, no one
really likes the community stand-

ards test except the consumers of
easy-listening music, B movies, and
othernon-improving entertainment.

The court accepted the test of
community standards, but
operationalized it to mean the least
tolerance: not what you or I might
accept, but what we think others in
our community would and should
tolerate. The court gutted what was
good about the community stand
ards test - its democratization 
kept what was bad - its majori
tarianism- and redefined the whole
as the "moral majority."

THE ROLE OF LEAF

No one was too surprised by the
conservative thinking of the court.
More controversial and surprising
to m~ny was the submission by
LEAF (Legal Education and Action
Fund), the feminist organization of
women lawyers. Written by
Kathleen Mahoney and influenced
by the workofCatherine MacKinnon
and Andrea Dworkin, the LEAF
factum took the following positions:
1. Pornography is not a work of imagina

tion, an expression, but an overt act of
discrimination and harm. [Life doesn't
imitate art, or art imitate life; they are
one and the same.]

2. Pornography harms women by under
mining their physical safety and
reinforcing subordination or inequality.

3. Censorship, far from being a necessary
evil or the lesser oftwo evils, contrib
utes to progress. "Prohibiting pornogra
phy," it said, "promotes equality."

On the first point, the MacKinnon/
Dworkin notion that there is no dis
tinction between thought and ac
tion, fantasy and fact, dream and
deed, is the view held by the
Ayatollah Khomeini. Salman
Rushdie's The Satanic Verses is not,
he said, a work of art, but an act of
blasphemy. More generally, thedis
tinction between thought and deed
is the cornerstone of both liberal
democracy and a humanistic model
of human nature. The MacKinnonl
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Dworkin view is based on a deeply
reactionary Skinnerian concept of
human nature - a model that re
moves values,judgment, critical re
flection, and, indeed, thought itself.
Through operant conditioning - in
this case, extensive exposure to por
nography and light sentences for
sexual offenders - we can become
anything and do anything. There are
no inhibitions, no self-imposed re
straints. Nothing, except fear of ex
ternal social controls, could deter us
from engaging in any anti-social act
if we thought we could get away
with it. In the end what we have is a
police state with a liberal gloss.

On the second point, that pornog
raphy is a harm, there is no credible
evidence from studies of either por
nography or sex offenders, but the
case for equality is a different mat
ter. Both LEAF and the court were
concerned about gender equality,
which they regarded as endangered
by pornography. They cited no evi
dence and, indeed, there is nothing
in the vast social science literature
- economics, political science, an
thropology, sociology - to support

any connection between pornogra
phy and the various forms of in
equality: race, gender, or class. A
cursory review of recent cases on
equality indicates that it is the ideal-

"Equality in the feminist context
is a transformative concept that
challenges the patriarchal social

order. It cannot be separated
from freedom ofexpression
any more than mind can be

separatedfrom body. Sections
2(b) and 15 ofthe Charter are

one and the same."

ized woman, the stereotyped main
stream, family-centred woman, who
is used by employers to justify pay
inequity, hiring discrimination, lack
of daycare, limited mobility, etc.,
not the lust-driven nymphomaniac
of pornography.

LEAF failed to make a distinc
tion between degradation and de
valuation, and it is devaluation that
supports the 66 cent dollar, job seg
regation, and underemployment. A
greater fallacy is to define equality

in narrow terms. Equality in the femi
nist context is a transformative con
cept that challenges the patriarchal
social order. It cannot be separated
from freedom of expression any
more than mind can be separated
from body. Sections 2(b) and 15 of
the Charter are one and the same.
The tradeoff theory, implicit in lib
eral theory and explicit in the court's
decision as well as the LEAFfactum,
creates a split not only between
equality and liberation, but between
the women's movement as an inter
est group and feminism as an insur
gent social movement:

Censorship,as advocatedbyLEAF
and upheld by the court, overprotects
women, deprives us ofour own repa
triation, and puts a human face on
gender inequality. That is what the
Supreme Court, seeking to extend its
control over new communication
technology and reflecting a neo-con
servative political atmosphere, has
learned and how it learned it.

Thelma McCormack is the Director of
the Centre for Feminist Research at
York University.

WOMEN'S FEAR OF MALE VIOLENCE
by Michael D. Smith, Tracey Smith, Rachel Osborne, and Valorie Hemminger

How pervasive is women's fear of
men's sexual and physical violence
in public places? What strategies do
women employ to make themselves
feel safer? What is the relationship
between sexual harassment in pub
lic and fear?

We address these questions using
data from a recently completed sur
vey of women in Canada. The sur
vey was conducted in English and
French by means of computer-as
sisted telephone interviewing
(CATI) with a national probability
sample of 1,990 working women.
Female interviewers employed by
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the Institute for Social Research,
located at York University, con
ducted the interviews in spring and
summer 1992.

In an effort to encourage respond
ents to answer sensitive questions
honestly and fully, we employed a
woman-centred approach to inter
viewing. This included using broad
definitionsofsexual harassmentbased
on women's subjective experiences;
following up reports of victimization
with detailed questions about social
context, consequences, and the like;
making extensive use of open-ended
questions to allow respondents to re-

late their experiences in their own
words; and identifying and selecting
the best interviewers available and
training them with particular care.
Our goal was to elicit data that did
somejustice to the delicacy and com
plexity of the subject matter while
adhering to the fundamental princi
ples of mainstream survey research,
such as those that regard getting a
representative sample.

THE PERVASIVENESS OF FEAR

The first partofthe survey focused
on women's fear ofsexual and physi
calviolence inpublicplaces.Respond-
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