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BY JAMIE CAMERON

VAGARIES
It is disheartening to watch the
Supreme Court of Canada at
work. For some time now, there
have been complaints, some
muted and some not, that the
jurisprudence is confused and
unpredictable, that the judges
are divided, and that there are
gender gaps between its
seven male and two female
members. Decision-making is
often a riddle, because the
Court can be fragmented, and
can also spring unanimous
decisions on unwitting aca
demics when they least expect
them.

This year "activism", which
gratuitously decides an issue
or notably expands judicial
power, co-exists alongside
"deference", where the judici
ary backs away from the en
forcement of rights or with
draws from an issue. In dis
cussing that pattern, an initial
caveat should be entered: la
bels that are based on certain
assumptions about principles
of constitutional interpretation
are themselves somewhat un
helpful.
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Statistics about courts and
judges can at best give only an
indication of broad trends in
the work of the courts and the
inclinations of judges. They
certainly cannot tell us much
about the major developments
in the Supreme Court's consti
tutional jurisprudence or
about the impact its decisions
are having on the country. Sta
tistics cannot even give us a
very useful snapshot of one
year's constitution decisions
of the Supreme Court.

The statistical data pro
vided by the organizers of this
conference on 1997 Supreme
Court of Canada cases involv
ing constitutional challenges
are a case in point. For my
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money, what is really impor
tant about the Supreme Court's
constitutional work in 1997 is
not to be found in any of its
quantitative features. The
Court's most important acts of
constitution-making-for that
is, inescapably, what the Court
does in adjudicating constitu
tional disputes-came in just
two decisions-one on the
judiciary itself, and the other
on Aboriginal rights.

The Supreme Court
presidedoverby Chief
Justice Lamerappears

to be much less
restrained than was the

Dickson Court in
deciding cases that
affect the metes and

bounds ofthejudiciary's
powerandthe material
interests ofits members.

In the four cases included
in these statistical tables (see
the article by Patrick Monahan
at p. 102) as Charter chal
lenges based on section ll(d),

the Supreme Court imposed on .
all jurisdictions in Canada the
requirement that an independ
ent commission play the key
role in deciding on any
changes in judicial remunera
tion. Quite unlike the other
Charter cases included in
these tables, these four were
not brought before the Court
by ordinary citizens trying to
vindicate their rights. In fact,
these cases were brought to
the Supreme Court by provin
cial court judges objecting to
the treatment of their salaries
during a period of fiscal re
straint. The Court's decision in
these cases should be seen as
an assertion of judicial power
against the political branches
of government. The Supreme
Court presided over by Chief
Justice Lamer appears to be
much less restrained than was
the Dickson Court in deciding
cases that affect the metes and
bounds of the judiciary's
power and the material inter
ests of its members.

The relative acquiescence
of the media and mainstream
opinion with the activism of
the judicial salary cases is in
marked contrast to the
shocked public reaction to the
Court's decision in
Delgamuukw. This is the sin-

gle most important decision
ever rendered by a common
law court on the doctrine of
aboriginal titie. The decision
significantly strengthens the
legal resources of indigenous
peoples-not only in Canada
but around the world. While it
gives real substance to native
title, it also upholds the
Crown's sovereign power to
infringe that title. But by re
quiring that such infringe
ments, unless minor, require
more than consultation with
native title holders, the Su
preme Court in effect renews
the Proclamation ofJ763 and
commits contemporary
Canada to following a treaty
like process in making arrange
ments for sharing land and ju
risdiction with Aboriginal peo
ples whose land rights have
not been extinguished.

While judicial statistics
cannot tell us very much, they
can tell us something-espe
cially about continuities and
discontinuities in the work of
the courts and alignments
among the judges. It is with an
eye to long-term patterns and
possible breaks in them that I
look at the batch of tables pre
sented to us. To do this, it is
necessary to relate them to
earlier work on quantitative

trends, namely work published
by Professor Ted Morton and
myself assisted by Michael
Withey and Troy Riddell, and
now updated by James Kelly.

Over the lastfourteen
years, Chartercases
have constitutedjust

underone-quarterofthe
Court's business. This
has meant that, in the

Charterera,
constitutional law has

become the largest legal
category on the Supreme

Court's docket. The
Canadian Supreme

Court, however, is still
farfrom being a

"constitutionalcourt",
because constitutional
cases accountfor less

than one-halfofits
caseload.

Though there are differences
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between the ways these earlier
studies counted and classified
Charter decisions, I do not
think these differences are so
serious as to undermine the
value of comparing the results
of these quantifying exercises.

Relying on thejudiciary
to settle disputes

between the branches of
government is as bad
for the health ofthe

bodypolitic as relying
on it to settle disputes
between the levels of

government.

First, on the quantitative
importance of the Charter of
Rights in the work of the Su
preme Court, the story is one
of continuity. The conference
data show that, in the seven
year period from 1992 to 1997
(inclusive), the Court decided
230 Charter cases-just over
30 per year. That is pretty close
to average: since 1984, when
the Court heard its first Char
ter case, it has averaged 25
Charter cases per year, and if
one omits the first two years
when Charter cases were just
trickling in, the average Char
ter output per year is 27.5
cases. Although 1997 may
seem like a lean year with just
20 Charter cases, this is only
a reflection of a sharp drop in
the total number of cases the
Court decided last year.

Over the last fourteen
years, Charter cases have
constituted just under one
quarter of the Court's busi
ness. This has meant that, in
the Charter era, constitutional
law has become the largest le
gal category on the Supreme
Court's docket. The Canadian
Supreme Court, however, is
still far from being a "constitu
tional court", because consti-

tutional cases account for less
than one-half of its caseload.

The biggest change indi
cated by the data for these re
cent years is the remarkable
increase in aboriginal rights
cases. Aboriginal peoples are
increasingly turning to litiga
tion-not as an alternative to
negotiation, but as a means of
strengthening their position in
political negotiations. The
other development in ihe
Court's constitutional docket,
not captured by these tables,
is the increase in the Court's
decision making on the judicial
branch ofgovernment itself. In
1997, the Court devoted more
of its energy to adjudicating
disputes between the
branches of government than
between the levels of govern
ment: besides the four cases
dealing with judicial salaries, it
decided important cases deal
ing with evidence of judicial
bias and judicial-executive
branch relations. Relying on
the judiciary to settle disputes
between the branches of gov
ernment is as bad for the health
of the body politic as relying
on it to settle disputes between
the levels of government.

Other quantitative dimen
sions of the Supreme Court's
Charter work show remarkable
continuity. Actions of execu
tive branch officers, mainly the
police, rather than legislation
continue to be the target of
just under one-half of the
Charter challenges coming
before the Court. No doubt,
this reflects another enduring
continuity-the fact that two
thirds of Charter cases in
volve the legal rights sections
of the Charter. While the
democratic sting in judicial re
view of executive acts is less
pronounced than in judicial re
view of legislation, it should
nonetheless be noted that the
frequency of the Supreme
Court's review oflegislation is
considerably higher than in
Charter cases dealt with in the
lower courts. However, it is

interesting to observe that,
while overall since 1984 the
success rate of Charter chal
lenges to executive acts has
been somewhat higher than in
challenges to legislation, in the
conference data on the most
recent seven years the reverse
has been true-a 35 percent
success rate in cases challeng
ing legislation versus just 31
percent in cases challenging
administrators and the police.

Since 1984, the success
ratefor legal rights has

been 31 percentas
comparedwith only 22

percent in equality rights
cases, and20percent in
fundamentalfreedoms

cases.... Charter
claimants continue to
have theirbestchance

before the Supreme
Courtwhen they are

claiming theprotection
ofone ofthe Charters
specific legal rights.

Federal legislation contin
ues to be challenged a little
more frequently than provin
cial legislation. This is in
marked contrast to the situa
tion in the United States, where
state legislation is challenged
much more often than federal
statutes. The reason for this is
not just the greater number of
states but the fact that crimi
nallaw, the main target ofcon
stitutional challenges, is es
sentially under state jurisdic
tion in the U.S. Not only is fed
erallegislation reviewed more
often in Canada, it is over
turned proportionately a little
more often than provincial leg
islation.

Aggregate success rates in

Charter cases coming before
the Supreme Court really can
not tell us very much. The
conference data show that,
over the last seven years, 31
percent ofthe Supreme Court's
Charter cases have resulted in
wins for the Charterclaimant.
This, despite the very high rate
of success reported for 1997,
is very close to the overall
success rate of 33 percent re
corded for all Charter cases
since 1984. But significant
trends emerge only when we
look at variations in success
rates across the three catego
ries of Charter cases that ac
count for nine out ofevery ten
Charter cases the Court
hears-legal rights (sections 7
to 14), fundamental freedoms
(section 2), and equality rights
(section 15).

When we do this, we find
in the data for recent years as
in the data for all of the Court's
Charter decisions since 1984,
that success rates are signifi
cantly higher in cases involv
ing legal rights than in the
other two categories. Since
1984, the success rate for legal
rights has been 31 percent as
compared with only 22 percent
in equality rights cases, and 20
percent in fundamental
freedoms cases. The differ
ences are narrower in the con
ference data for 1992-97-29
percent for legal rights versus
27 percent and 24 percent for
fundamental freedoms and
equality rights. But if we re
move cases involving the amor
phous section 7 (where many
claimants try but few suc
ceed), and section 12 (cruel
and unusual punishment), the
success rate in legal rights
rises to over 30 percent. Char
ter claimants continue to have
their best chance before the
Supreme Court when they are
claiming the protection ofone
of the Charter's specific legal
rights.

continued on page 64
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mind, it is evident that the two
newest members of the Court,
Justices Bastarache and
Binnie-Prime Minister
Chretien's first Supreme Court
appointments~ould tip the
balance ofpower in the Court.
If one or both of them took an
approach to the Charter that
is significantly closer to
L'Heureux-Dubeand McLachlin
than to the judges they re
placed, the Court could shift to
the left and become more sup
portive of equality claims. So,
ultimately, we do have some
thing interesting to look for in
the Supreme Court's 1998
Charter statistics.

l1
e papers in this special

issue of Canada
Watch were originally

presented at a Canada Watch
Conference held in Toronto on
April 17, 1998. Following the
Conference, the authors
revised their papers for
publication. Plans are now
underway for next year's
Conference, which will examine
the Supreme Court of
Canada's 1998 constitutional
cases, and will be held in
Toronto on April 16, 1999. A
highlight of the 1999
Conference will be an analysis
of the Supreme Court of
Canada's August 20th
decision in the Quebec
Secession Reference.

[IJt is evident that the
two newestmembers of

the Court, Justices
Bastarache andBinnie

PrimeMinister
Chretien'sfirst Supreme
Courtappointments

could tip the balance of
power in the Court. If

one or both ofthem took
an approach to the

Charter that is
significantly closer to
L'Heureux-Dubeand
McLathlin than to the
judges they replaced,
the Court couldshift to

the left andbecome
more supportive of

equality claims.

that the two women justices,
L'Heureux-Dube and
McLachlin, while relatively
non-activist in criminal justice
cases, especially L'Heureux
Dube, were by a considerable
measure the most likely of all
the justices on the Lamer
Court to support Charter
claimants in cases raising is
sues of social and cultural

.equality. The two judges most
likely to align with them in
these cases were ChiefJustice
Lamer and Justice Cory. On the
other hand, the two Justices
who left the Court in 1997, Jus
tices La Forest and Sopinka,
though relatively pro-claimant
in criminal justice cases, espe
cially Sopinka, were at the op
posite ends of the Court in
equality cases.

Bearing these trends in ~~~~~~~~~~~

Court to a Trudeau Court does
not indicate that the Supreme
Court has become signifi
cantly more conservative or
less activist. The overall suc
cess rate of Charter claimants
in ChiefJustice Lamer's court
has been just I percent, lower
than in the pre-1990 Dickson
Court.

But what about divisions
within the Court? Since the
Court's "honeymoon" period
with the Charter came to an
end in 1985, the Charter has
tended to divide it much more
than any other part of its
docket. Our study of its first
decade of Charter decisions
showed that, while the Court
was unanimous in 82 percent
of its non-Charter decisions,
in Charter cases its unanimity
rate fell to 59 percent. The con
ference data show an even
lower unanimity rate, just 45
percent, for the last seven
years of Charter decisions.

Though there are no doubt
shifting coalitions on different
issues, there is evidence of a
dominant core group of five
justices on the Lamer Court
the Chief Justice himself plus
Justices Cory, Iacobucci,
Sopinka, and Major. More of
ten than not, these five have
been on the majority side when
the Court has split in Charter
cases and they have been rela
tively pro-Charter, compared
with the other four members of
the Lamer Court, Justices
Gonthier, La Forest, L'Heureux
Dube, and McLachlin.

But it would be misleading
to view these two groupings as
ideological blocks. In earlier
analyses of voting trends, we
looked separately at criminal
justice cases and equality
cases involving the rights of
women and vulnerable minori
ties (including cases involving
language and aboriginal
rights, and religious freedom
claims). This analysis showed

The relative continuity in
the Supreme Court's Charter
statistics is interesting to ob
serve in light of the fact that it
has changed from being a
Court largely made up of
Trudeau Government appoint
ees to one composed almost
entirely of Mulroney Govern
ment appointees. Indeed, since
Justice Wilson's retirement in
1991, right up to Justice La
Forest's retirement and Justice
Sopinka's death in 1997, all of
the Court's ordinary members
have been Mulroney appoint
ees. Only ChiefJustice Lamer,
whom Mulroney elevated to
that position in 1990, was origi
nally a Trudeau appointment.
At least quantitatively, in terms
of overall bottom-line results,
the shift from a Mulroney

Since the Court's
ithoneymoon"period

with the Chartercame to
an end in 1985, the

Charter luls tended to
divide itmuch more than

any otherpartofits'
docket. Our study ofits
first decade ofCharter
decisions showedthat,

while the Court was
unanimous in 82 percent

ofits non-Charter
decisions, inCharter

cases its unanimity rate
fell to 59percent. The
conference data show

an even lower unanimity
rate, just 39percent,for

the lastfour years of
Charterdecisions.
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"PRINCIPLES"
The criminal justice jurispru
dence might be considered a
case in point. There the Court
appears activist, and its deci
sions in R. v. Feeney, R. v.
Carosella, and R. v. Stillman
reinforce a pattern of favour
ing the rights of the accused
Qver the social interest in law
enforcement. Whether such
"activism" is principled or not,
however, is a question of per
ception. Cases that ask
whether the authorities acted
reasonably or unreasonably
are highly fact-sensitive, and
it is not surprising in those cir
cumstances that the answers
given by members of the
Court have differed.

[T]he wisdom of
expanding section 7's

indeterminate conceptof
"fundamentaljustice",

when section8explicitly
protects individualsfrom

unreasonable search
andseizure, is surely

open to question.

Beyond difficult facts, the
criminal justice decisions raise
issues of interpretation. There,
Carosella art Stillman
should both be noted. Al
though prior to Carosella it
was accepted that the Charter
only binds the government, a
majority in that case held that
a third-party custodian's fail
ure to produce clinical and
counselling records could vio
late an accused's section 7
right of full answer and de
fence.

In Stillman, the majority
decision read a· privilege
against self-incrimination into
section 7 to protect an ac-

cused whose bodily samples
had been taken for DNA test
ing without his consent. As
McLachlin J. pointed out in
dissent, however, self-incrimi
nation is a testimonial privi
lege which has never applied
to real evidence. As well, the
wisdom of expanding section
7's indeterminate concept' of
"fundamental justice", when
section 8 explicitly protects
individuals from unreason
able search and seizure, is
surely open to question. Fi
nally, not only was the majori
ty's hard line on the exclusion
ofevidence absolutist, but the
discussion in Stillman com
pounded the confusion sur
rounding section 24(2) and
the Collins test.

The criminal justice juris
prudence lends itself to an ar
gument, as dissenting voices
claim in these cases, that the
Court's activism is unprinci
pled. Yet any conclusion will
depend on the relative merits
ofdue process and crime con
trol values. Leaving aside the
relative merits of those two
models, "principled decision
making" also raises questions
about how cases are adjudi
cated, and whether the Court
applies its canons of constitu
tional interpretation consist
ently from case to case.

JUDGES AND THE HOW AND WHY OF
DEOSIONS
In that regard, the Court's de
cisions on judicial independ
ence and impartiality are tell
ing. Such delicate issues de
mand careful responses from
a Court that is unavoidably
placed in a position of some
conflict of interest.

The Judges' Remunera
tion Case consolidated a team
of cases from provinces
which, stripped down, posed
the question of whether pro
vincial court judicial salaries
could be altered without vio
lating section ll(d) of the

Charter. As Justice La Forest
noted in his dissent; section
ll(d)'s promise of an inde
pendent and impartial tribunal
applies only to proceedings in
which individuals are charged
with offences. The difficulty in
articulating a principle of inde
pendence for provincial courts
generally was that sections 96
100 of the Constitution Act,
1867 deal only with the status
of superior courts and judges,
and that section 92(14) assigns
jurisdiction over provincial
courts and judges to the prov
inces.

[In theJudges'
Remuneration Case],
ChiefJustice Lamer

discountedwhat sections
96-1()()oftheConstitution
Act, 1867 Hactuallysay",
and readsection 11(d)

"up" to constitutionalize
aprinciple of

independenceforall
courts, "no matterwhat

kind ofcases they hear".
Not only did he
incorporate that
principle into the

Constitutionfrom outside
its text, he held that to
comply, the provinces

mustestablish
independent, effective,

andobjective
commissions to regulate

remuneration.

Undeterred by those obsta
cles, Chief Justice Lamer dis-

counted what sections 96-100
of the Constitution Act, 1867
"actually say", and read section
ll(d) "up" to constitutionalize
a principle of independence for
all courts, "no matter what
kind of cases they hear". Not
only did he incorporate that
principle into the Constitution
from outside its text, he held
that to comply, the provinces
must establish independent,
effective, and objective com
missions to regulate remunera
tion. Any changes or freezes
to their salaries that are made
without prior recourse to such
bodies would, in his view, be
unconstitutional.

Justice La Forest wrote
separately and found fault with
the Chief Justice's opinion, in
the first instance because the
case on appeal had been lim
ited to section ll(d) and pro
ceedings in which individuals
are charged with an offence. In
his view, it was inappropriate
for the Court to ignore that
constraint and create a general
principle of independence. La
Forest J. was rightly alarmed
that the Court had decided a
question which had not been
fully argued and, in doing so,
had imposed substantial obli
gations on the provinces, with
out canvassing section 92(14)
and other aspects of the issue.

He also questioned the
Chief Justice's creative use of
the 1867 preamble to divine a
principle of independence for
provincial court judges. To do
so against the text and the his
torical record, to support a re
quirement of independent
commissions, was in La Forest
J.'s view "tantamountto enact
ing a new constitutional pro
vision to extend the protection
provided by s. ll(d)." La For
est J. was all the more troubled
by the Court's activism be
cause the judges "can hardly

continued on page 66
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seem to be indifferent" in a
case .that "concerns their own
remuneration."

Prior toEldridge, ithad
been acceptedthat
lwspitals were not

boundby the Charter. In
concluding that

decisions about the
provision ofhealth care
services are subject to

section 15, Eldridge, like
Carosella, greatly

expanded the Charters
reach. In doing so, the
decision createdthe

anomaly that someparts
ofahospitalS

operations, such as the
delivery ofservices, are

now boundby the
Charter, while others,
including employment
policies on mandatory

retirement, are not.

As he observed, there is
"virtually no possibility" that
the independence of indi
vidual judges would be com
promised by negotiations on
remuneration for the institu
tion as a whole. To elevate in
dependence to a dogma, how
ever, the Chief Justice raised
the spectre of "political inter
ference". Yet the spectre of
interference there was far more
abstract than in Tobiass v.
Minister of Citizenship and
Immigration, where a lawyer
from the Department ofJustice
held a meeting with the Chief

Justice of the Federal Court of
Canada, specifically to dis
cuss the course· of proceed
ings in a sensitive war crimes
case. The meeting was held in
the absence of defence coun
sel. Despite having found that
judicial independence could
be undercut by salary negotia
tions, the Court held in Tobiass
that the meeting was improper,
but that the Federal Court's
impartiality to continue the
case was not compromised. In
a second case, R.D.S. v. The
Queen, the Court divided, but
a majority held that a judge's
comments about the biases of
white police officers did not
compromise her impartiality to
decide a charge against a black
defendant.

The point is not to argue
against judicial independence
or to take sides on the facts in
the cases on bias and imparti
ality; it is, instead, to raise
questions about the way deci
sions are made and the con
sistency of the Court's juris
prudence from one case to
another.

CHARTER HIERARCHIES
The themes above can be
tracked in two key cases on
sections 15 and 2(b), which
both appear "Charter-activ
ist". In Eldridge v. British Co
lumbia, the Court unani
mously held that section IS's
guarantee ofequality was vio
lated by the hospitals' and
health care service's failure to
provide sign language inter
pretation for deaf patients.
Meanwhile, Libman v. A.-G.
Quebec unanimously invali
dated Quebec's referendum
legislation because it placed
unjustifiable constraints on
expressive freedom.

There the comparison
ends. Though Eldridge is un
questionably activist, Libman
is an example of deference
posing as activism. Once

again, it bears mentioning that
whether either or both results
are "principled" on their mer
its depends on one's point of
view. Rather than engage that
question, the analysis here
focuses on the way issues are
raised and decided, as well as
on the Court's differential
treatment of equality and ex
pressive freedom.

[A]s the processfor
leave to appeal does not
include reasons, Court

watchers are left
guessing what

preferences might
explain why the Court
hears some section 15
claims andnotothers.

Prior to Eldridge, it had
been accepted that hospitals
were not bound by the Char
ter. In concluding that deci
sions about the provision of
health care services are subject
to section 15, Eldridge, like
Carosella, greatly expanded
the Charter's reach. In doing
so, the decision created the
anomaly that some parts of a
hospital's operations, such as
the delivery of services, are
now bound by the Charter,
while others, including em
ployment policies on manda
tory retirement, are not.

In addition, the Court's
unanimous conclusion that it
is unconstitutional for hospi
tals not to provide sign lan
guage interpretation gener
ated further confusion about
the applicable principles of re
view under section 1. Previ
ously, the Court had main
tained, albeit inconsistently,
that decisions about the allo-

cation of scarce resources
ought to reside with the legis
lators and their delegates.
Against that orthodoxy, the
Court in Eldridge discounted
the government's pleas that
these are policy choices, and
that it would be highly prob
lematic to constitutionalize a
claim for sign language serv
ices, and not others. Whether
the judiciary should be setting
constitutional standards for
the provision of services in
circumstances of fiscal stress
in the health care system is, of
course, a question of compet
ing values.

Thus the result in Eldridge
is important in its own right,
but also as compared to oth
ers. Why the Court valued that
claim and then denied leave to
appeal in Schaefer v. A. -G.
Canada is at least curious.
There the issue was whether
the unequal allocation of ma
ternity benefits under federal
employment insurance legisla
tion violates section 15. Fol
lowing Schacter, which cre
ated equality in employment
benefits for biological fathers,
Parliament altered the scheme,
which had entitled adoptive
mothers to the same benefits
as biological mothers. Its new,
Charter-adjusted legislation
granted biological mothers up
to 25 weeks of benefits, and
dropped adoptive mothers to
10 weeks. One might have
thought that a case involving
equality rights under federal
legislation applicable across
the country would warrant the
Court's attention, especially
given the discrepancy, and the
fact that the inequality be
tween statutory degrees of
motherhood arose from a
Charter challenge brought by
biological fathers. However, as
the process for leave to appeal
does not include reasons,
Court watchers are left guess
ing what preferences might
explain why the Court hears
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some section 15 claims and not
others.

[T]hough none ofthe
parties hadbeen heard
on the issue [in Libman],

the Supreme Court of
Canada stated,

unequivocally, that the
Alberta CourtofAppeal
was wrong and that the
federal legislation was

constitutional. Itis
difficult to imagine a

moreflagrant breach of
((due process" than the

Court's unqualified
statement, in such

circumstances, that ((we
cannotaccept the
Alberta Courtof

Appeal's pointofview
because we disagree
with its conclusion. "

Further puzzles arise when
Eldridge is considered along
side Libman. On its face,
Libman also appears activist,
because the decision there
unanimously and anony
mously invalidated Quebec's
mandatory scheme for refer
endum campaigning. In fact,
though,Libman is more like an
ode to deference.

It is peculiar, initially, that
invalidating provincial refer
endum legislation became a
pretext in Libman for the vali
dation of a federal election law
which was not even before the
Court. By the time ofLibman,
La Forest J. 's quibble about
the way the issue was framed
and decided in tI:te Salaries
Case had been published in his
dissenting opinion. Shortly

thereafter, however, the Court
treated the Referendum Case
as an opportunity, effectively,
to reverse the Alberta Court of
Appeal in Somerville v. A.-G.
Canada.

There, the provincial appel
late court struck down third
party spending limits in the
Canada Elections Act. The
decision was not appealed,
and neither the record nor the
evidence was therefore before
the Supreme Court in Libman.
Moreover, though none of the
parties had been heard on the
issue, the Supreme Court of
Canada stated, unequivocally,
that the Alberta Court of Ap
peal was wrong and that the
federal legislation was consti
tutional. It is difficult to imag
ine a more flagrant breach of
"due process" than the Court's
unqualified statement, in such
circumstances, that "we can
not accept the Alberta Court of
Appeal's point of view be
cause we disagree with its con
clusion."

A second point concerns
the hierarchy among Charter
rights that has become in
creasingly entrenched in the
jurisprudence. Section 2(b)
cases have consistently
drawn a distinction between
low- and high-value expres
sion, to justify an attenuated
standard of review under sec
tion I for low-value expression.
The logic of that approach
suggests that expressive activ
ity at the core of section 2(b),
like participation in democratic
elections, would to the con
trary receive strong protection
under section 1.

Libman regrettably demon
strates that no expression is
valuable enough to warrant a
stringent standard ofjustifica
tion. There the Court said that
"while the impugned provi
sions in a way restrict one of
the most basic forms of ex
pression ... the legislature
must be accorded a certain
deference" [my emphasis]. In
the result, Libman invalidated

limits on political expression
but signalled quite clearly that
fresh legislation ameliorating
the minimal impairment prob
lem, perhaps by following the
federal example, would be suf
ficient to pass Charter muster.

Givingfullfaith and
creditfor the

problematics ofCharter
adjudication and

interpretation, the Court
mustnonetheless be

encouragedto develop a
code ofprinciples to

explain its decisions and
improve confidence in
its mandate ofreview.

It is significant that the
Court explicitly endorsed def
erence to the legislature in a
case implicating political ex
pression. Significant, not only
because that says something
about section 2(b) and how it
is regarded, but also because
of what it says about the rela
tive value of Charter rights,
which are equal as a matter of
constitutional text. Thus
Libman's deference should be
measured against the Court's
willingness to compel the
provinces to establish com
missions to review judges'
salaries, and to direct choices
between competing health care
services. The problem is not
necessarily that Eldridge is
"wrong"; the true difficulty is
that the cases do not stand
together for any visible set of
standards for judicial review.
Without any foundation in
principle, decisions look like
little more than bald prefer
ences.

APLEA
The Supreme Court of Cana
da's task is not easy, and this

comment certainly does not
claim the magic ofelixir ofprin
ciple for itself. Giving full faith
and credit for the problematics
of Charter adjudication and
interpretation, the Court must
nonetheless be encouraged to
develop a code of principles to
explain its decisions and im
prove confidence in its man
date of review. One of the cur
rent romanticisms is that the
Charter engages a process of
dialogue between institutions.
It is unfortunate that some aca
demics feel compelled to brow
beat the Court to catch its at
tention, because dialogue is
unquestionably more pleas
ant, and probably more fruitful,
than confrontation. So by all
means reject the critique, but
please listen to it first. ..

Jamie Cameron is a
Professor ofLaw at Osgoode
Hall Law School. York
University.
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LITIGATION TRENDS IN 1997 SUPREME
COURT JURISPRUDENCE

INTRODUcnON
There are two significant liti
gation trends in the Supreme
Court's 1997 constitutional ju
risprudence. First, the Court
has made a serious effort to
move beyond and resolve the
confusion left by the 1995
equality rights trilogy of
Miron v. Trudel, Egan v.
Canada, and Thibaudeau v.
Canada. In Eaton v. Brant
County Board of Education,
Benner v. Canada (Secretary
ofState), and Eldridge v. Brit
ish Columbia (Attorney Gen
eral), the Court delivered
unanimous decisions that
leave open questions, but that
also make a genuine contribu
tion to the development of
equality rights.

The second significant liti
gation issue is the further ex
pansion of evidence that the
Court will accept in constitu
tional cases. While this trend
has been developing for some
time, the decision in
Delgamuukw v. British Co
lumbia takes an important
step forward. Indeed, this case
should prompt a re-examina
tion of procedural rules to
clarify the process for present
ing non-traditional forms of
evidence in constitutional
cases.

EQUALITY RIGHTS DECISIONS
In March of 1996, Professor
Hogg spoke at the Toronto
Department of Justice Charter
Conference on the volume and
complexity of the Supreme
Court's Charter decisions, re
ferring in particular to the 1995
equality rights trilogy and the
RJR-MacDonald case. He
noted the daunting length of
the decisions, and the prob
lems that arise from having
many sets of reasons. Not only

does this make it difficult to
determine who stands where
on a specific issue, it can even
be unclear whether the legis
lation withstood the constitu
tional challenge.

[Wje still have different
approaches on

fundamental section 15
issues, altlwugh the

Court has notengaged
in the debate as it did in
1995. Instead ithas built
consensus andhas given
guidance where it can.

Concise summaries of the
positions which emerged from
the 1995 trilogy are now avail
able, but it is worth recalling
the initial decisions them
selves. First, the cases are
quite lengthy, taking up 300
pages in the Supreme Court
Reports. Second, there is ex
tensive cross-referencing be
tween sets of reasons and be
tween cases, so all three deci
sions must be read together.
Third, there is no clear major
ity position in these cases:
four judges led by Gonthier J.
took one approach; another
four judges advanced a sec
ond approach as stated by
Cory J. and McLachlin J.; and
L'Heureux-Dube J. took yet
another path. These were not
simply differences in form, but
they also illustrated a diver
gence in the judges' under
standing of the essence ofdis
crimination.

We no doubt want the
judges of our highest court to

analyze and reflect upon the
law; if their conclusion is that
the law must be interpreted in
a particular direction, they
should say so. Giving content
to Charter ri~hts is not easy;
it is a complex, value-laden,
and subtle process. Finally,
debate drives the law forward,
and we need dissents to fos
ter that debate.

However, we also need
clear majorities on significant
issues, or the law will founder.
The 1995 trilogy may have
been an unavoidable step in
the development ofsection 15,
but it was not particularly help
ful and did leave considerable
uncertainty in its wake.

The 1997 equality rights
cases are a welcome change,
first because all three are
unanimous decisions. They
acknowledge that there has
not been unanimity among
members of the Court, but at
least there is an attempt to es
tablish agreement on general
principles. Eaton and Benner
hold that the reasons of
McLachlin J. in Miron and
Cory J. in Egan set out essen
tially the same test and meth
odology. Both Benner and
Eldridge hold that the same
result as was reached would
have been reached, regardless
of which approach of the 1995
trilogy was applied. The result
is that we still have different

. approaches on fundamental
section 15 issues, although the
Court has not engaged in the
debate as it did in 1995. In
stead it has built consensus
and has given guidance where
it can.

Second, there is a real
sense of purpose in these
judgments, particularly in
Eaton and Eldridge, which
deal with difficult issues of
recognizing differences in or
der to achieve equality. These
decisions may not tell us the
precise shape or contours of
section 15, but they do tell us
the texture of the right, and

that the Court is committed to
breathing life into the promise
of equality.

EVIDENCE IN CONSTITUTIONAL CASES
The second significant litiga
tion trend is the expansion of
evidence in constitutional
cases. In a March 1997 ad
dress to the Toronto Depart
ment ofJustice Charter Confer
ence' Dean Pilkington advo
cated changing procedural
rules to better accommodate
non-traditional forms of evi
dence in constitutionallitiga
tion. Her suggestions should
be revisited in light of the de
cision in Delgamuukw.

The Supreme Court stated
in one of its earliest Charter
decisions, Hunter v. Southam
Inc., that the purpose of a con
stitutional Charter ofRights is
"the unremitting protection of
individual rights and liberties
... It must, therefore, be capa
ble of growth and develop
ment over time to meet new
social, political and historical
realities". This kind ofprotec
tion and growth simply cannot
be achieved by relying on the
traditional rules of procedure
and evidence.

There is an impressive
body of literature on eviden
tiary requirements in constitu
tional cases. Much ofit is prem
ised on the statement in R. v.
Danson that "[a]djudicative
facts are those that concern
the immediate parties ...who
did what, where, when, how
and with what motive or intent
... Such facts are specific, and
must be proved by admissible
evidence."

However, "[l]egislative
facts are those that establish
the purpose and background
of legislation, including its
social, economic and cultural
context. Such facts are of a
more general .nature, and are
subject to less stringent admis
sibility requirements ..." They
do not fit neatly into rules de
veloped in non-constitutional
litigation, and they raise
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unique issues ofadmissibility,
weight, and fonn of presenta
tion.

The Supreme Court has
taken a broad approach to ad
missibility of extrinsic evi
dence since Re B. C. Motor
Vehicle Act, where the Min
utes of a Parliamentary Com
mittee were admitted as an aid
to the interpretation of section
7 of the Charter, but were not
given much weight. The pres
entation of extrinsic evidence
is a more controversial issue
that has generated consider
able debate among practition
ers.

The controversy flows
from the use of "Brandeis
briefs" in the United States,
which consist of social-scien
tific material submitted without
fonna! proof. The theory is that
fonnal methods of proof that
ensure that evidence is reliable
are not necessarily helpful for
material such as historical
documents. The problem is
that courts may need the as
sistance of experts, presented
and tested through formal
means, to interpret social sci
entific materials.

The practice of briefing ex
trinsic evidence has been used
repeatedly in Charter cases,
although with very little com
ment by the Supreme Court.
For example, in R. v. Hufsky
and R. v. Thomsen, seven vol
umes of material on impaired
driving established justifica
tion under section I, but the
Court did not comment on the
fonn ofpresentation. Similarly,
in Ford v. Quebec (Attorney
General), material on lan
guage policy had been ap
pended to a factum, but did
not take the opposing parties
by surprise. The Court stated
that the material was similar to
that considered in other sec
tion I cases without the evi
dentiary testing of the adver
sary process.

Essentially, the Supreme
Court has accepted Brandeis

briefs of legislative facts, so
long as the parties have ad
equate notice. However, this
has not always been the ap
proach of lower courts. For
example, in Canada (Cana
dian Human Rights Commis
sion) v. Taylor, the Federal
Court of Appeal refused to
consider briefed extrinsic ma
terial, because "[t]he Rules
provide means for this Court to
receive evidence. The means
do not include bootlegging
evidence in the guise of au
thorities." Although this mate
rial was important in the Su
preme Court's section 1analy
sis, this passage continues to
resurface in arguments on ad
missibility of extrinsic evi
dence.

[E]quating oral histories
which establish

adjudicativefacts with
legislativefacts, which
establish context, blurs
the distinction between
these categories and
indicates that they are
notas helpfulas we
originally thought.

Delgamuukw adds a new
dimension to the debate. The
plaintiffs tendered oral histo
ries, personal recollections,
and affidavits of territorial
holdings to establish occupa
tion and use of land to which
they claimed aboriginal title.
Despite 374 days of trial and
many years in litigation, Lamer
e.J.e. ordered a new trial be
cause the trial judge improp
erly rejected, or did not give
sufficient weight to, the plain
tiffs' evidence.

He reiterated that "first ...
trial courts must approach the
rules ofevidence in light of the

evidentiary difficulties inher
ent in adjudicating Aboriginal
claims, and second ... trial
courts must interpret that evi
dence in the same spirit." The
second principle "requires the
courts to come to tenns with
the oral histories ofAboriginal
societies, which, for many
Aboriginal nations, are the
only record of their past."

Lamer C.J.C. concluded
that "the laws of evidence
must be adapted in order that
this type of evidence can be
accommodated and placed on
an equal footing with the
types of historical evidence
that courts are familiar with,
which largely consists of his
torical documents ... This
process must be undertaken
on a case-by-case basis."

Aboriginal rights cases
raise unique evidentiary is
sues, since oral histories may
be the primary evidence of the
claim. Delgamuukw is also
significant for non-aboriginal
litigation: first, it points out the
weakness in the distinction
between adjudicative facts
and legislative facts. Lamer
C.J.C. treated oral histories as
equivalent to historical docu
ments. However, they were not
just legislative facts of a gen
eral nature which established
a social, economic, and cul
tural context. They also estab
lished the adjudicative facts
concerning the immediate par
ties, or the "who did what,
where, when, how and with
what motive or intent" facts.
As well, these oral histories
were placed on the same foot
ing as legislative records with
less stringent admissibility
standards. This is a sensible
approach where oral histories
are the primary evidence of
aboriginal claims, and an im
portant step in giving real sub
stance to aboriginal rights.
However, equating oral histo
ries which establish adjudica
tive facts with legislative facts,
which establish context, blurs

the distinction between these
categories and indicates that
they are not as helpful as we
originally thought.

Second, Lamer C.J.C. held
that the adaptation of the laws
of evidence to accommodate
oral histories must be under
taken on a case-by-case basis.
That is what we are currently
doing with legislative facts,
dealing with evidentiary and
procedural issues on a case
by-case basis because the
ground rules are not finnly es
tablished. This is not the most
effective method of litigating
constitutional rights, since a
considerable amount of time
and expense is often con
sumed in these disputes be
fore the merits of the claim
themselves are considered.

No doubt, fine-tuning of
specific principles must be ac
complished through the juris
prudence. However, the rules
of practice are in need of revi
sion to establish the founda
tion for dealing with the legis
lative facts of constitutional
cases. To achieve the unremit
ting protection of individual
rights and liberties, we must
have better mechanisms for
putting this kind of evidence
before the courts. +
Debra M. McAllister is
Senior Counsel in the
Public Law Section of the
Department ofJustice of
Canada. The views
expressed in this paper are
the authors. and not those
of the Department ofJustice.
Cassandra Kirewskie. also
ofthe Department ofJustice.
assisted the author with
research for this paper.
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RECOGNITION OF ABORIGINAL TITLE
BY pmRW. HOGG

Before the decision of the Su
preme Court of Canada in
Delgamuukw v. British Co
lumbia (1997), we knew that
aboriginal title existed, but we
did not know what it looked
like. The Calder case (1973)
and the Guerin case (1984)
had recognized that aboriginal
title survived European settle
ment and the assumption of
sovereignty by the British
Crown. The theory of the com
mon law was that the Crown
mysteriously acquired the un
derlying title to all land in
Canada, including land that
was occupied by Aboriginal
people. But the common law
recognized that aboriginal title,
if not surrendered or lawfully
extinguished, survived as a
burden on the Crown's title.

Aboriginal title was recog
nized by the Royal Proclama
tion of1763, which governed
British imperial policy for the
settlement of British North
America. As settiement ad
vanced across the country, in
most of the settled areas trea
ties were entered into with the
Aboriginal people, who sur
rendered portions of their land
to the Crown, thereby freeing
up the surrendered land for
settlement and development
by non-Aboriginal people.
British Columbia, where most
of the land was occupied by
Indians when the Europeans
arrived, was a notable excep
tion to the practice of treaty
making. In that province, Eu
ropean settlement took place
without treaties with the Abo
riginal people and, while a
treaty process has now been
established, at the time ofwrit
ing (1998) no treaties have ac
tually been concluded. This
has led to litigation, as Abo-

riginal people have turned to
the courts to define their
rights.

The admission oforal
histories toprove
occupation would

violate the hearsay rule,
but the rules ofevidence

have to be adapted to
the realities ofpre

sovereignty aboriginal
societies. Otherwise,
proofofoccupation

wouldbecome
impossible and

theoretical entitlements
to aboriginal title would
be renderednugatory.

The leading case on abo
riginal title is now
Delgamuukw v. British Co
lumbia (1997), which was an
action by Aboriginal people
for a declaration that they had
aboriginal title to a tract of land
in the northern part of British
Columbia. After a prolonged
trial, followed by appeals, the
result of the case was incon
clusive. The Supreme Court of
Canada found that the trial
judge had wrongly rejected (or
given insufficient weight to)
much of the aboriginal evi
dence that was proffered in
support of the claim, and the
Court ordered a new trial to
make new factual findings.
However, the Court did lay
down the rules ofevidence and
substance that were to govern

the new trial, and the majority
opinion of Lamer C.J.c. is the
most complete account of the
law that has ever been at
tempted by the courts.

Aboriginal title has its
source in the occupation of
land by Aboriginal people be
fore the Crown assumed sov
ereignty over the land. It does
not derive from a Crown grant,
something that could only take
place after the assumption of
sovereignty by the Crown.
Aboriginal title is proved, not
by showing a chain of title
originating in a Crown grant,
but by showing that an Abo
riginal people occupied the
land prior to sovereignty.

Proof of pre-sovereignty
occupation does not involve
adherence to strict rules of evi
dence. Because aboriginal so
cieties did not keep written
records at the time of sover
eignty, their account of the past
would typically be contained in
"oral histories"-stories that
had been handed down from
generation to generation in oral
form. The admission of oral
histories to prove occupation
would violate the hearsay rule,
but the rules of evidence have
to be adapted to the realities of
pre-sovereignty aboriginal so
cieties. Otherwise, proof of
occupation would become
impossible and theoretical en
titlements to aboriginal title
would be rendered nugatory.
This danger was illustrated by
the trial of this case, in which
the judge had found that the
claimants had not established
their title to the claimed lands,
but he had reached this finding
after rejecting (or giving little
weight to) much ofthe oral-his
tory evidence that had been
proffered to him. This caused
the Supreme Court to hold that
the factual findings at trial
could not stand, and that a
new trial was required in which
oral histories would be admit-

ted and given appropriate
weight.

In Delgamuukw, Lamer
C.J.C. frequently repeated the
proposition, which is found in
all the earlier cases, that abo
riginal title is sui generis (one
of a kind). By this he meant
that there are five important
differences between aborigi
nal title and non-aboriginal ti
tle. The first is the point that I
have just made, which relates
to the source of aboriginal ti
tle. Aboriginal title derives
from pre-sovereignty occupa
tion rather than a post-sover
eignty grant from the Crown.

The second difference re
lates to the range of uses to
which aboriginal-title land may
be put. Aboriginal title confers
the right to exclusive use and
occupation of the land, which
includes the right to engage in
a variety of activities on the
land, and those activities are
not limited to those that have
been traditionally carried on.
For example, the exploitation
ofoil or gas existing in aborigi
nallands would be a possible
use. However, the range of
uses to which the land could
be put is subject to the limita
tion that the uses "must not be
irreconcilable with the nature
of the attachment to the land
which forms the basis of the
particular group's aboriginal
title". This means that land
occupied for hunting pur
poses could not be converted
to strip mining, for example.
This inherent limit on the uses
to which the land could be put
may be contrasted with the
lack of any comparable restric
tion on a fee simple title (al
though there will usually be
statutory restrictions on a fee
simple title, such as zoning by
laws).

The third difference be
tween aboriginal title and non
aboriginal title is that aborigi
nal title is inalienable, except
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tablished in the prior case law.
The doctrine of inalienability
means that the Crown has to act
as an intermediary between the
Aboriginal owners and third
parties. In order to pass title to
a third party, the Aboriginal
owners must first surrender the
land to the Crown, which then
comes under a fiduciary duty to
deal with the land in accordance
with the best interests of the
surrendering Aboriginal peo
ple, for example, by ensuring
that adequate compensation is
recei ved by the Aboriginal
owners.

During the period of Euro
pean settlement, the doctrine of
inalienability was a safeguard
against unfair dealings by set
tlers trying to acquire aboriginal
land, and an encouragement to
the process of treaty-making.
The doctrine also supplied cer
tainty to land titles in Canada,
because it made clear that a
Crown grant was the only valid
root of title for non-Aboriginal
people and for non-aboriginal
land.

The fourth difference be
tween aboriginal title and non
aboriginal title is that aboriginal
title can only be held commu
nally. LamerC.J.c. said: "Abo
riginal title cannot be held by
individual aboriginal persons; it
is a collective right to land held
by all members of an aboriginal
nation."

The fifth (and last) differ
ence between aboriginal title
and non-aboriginal title is that
aboriginal title is constitution
ally protected. Even before 1982,
aboriginal title could not be ex
tinguished by provincial legis
lation, by virtue of the exclusive
federal power over "Indians,
and lands reserved for the Indi
ans" in section 91(24) of the
Constitution Act, 1867. Before
1982, aboriginal title could be
extinguished by federal legisla
tion, but the legislation would

have that effect only if it
showed a "clear and plain"
intention to extinguish abo
riginal title. In 1982, section 35
of the Constitution Act, 1982
was adopted. The effect of
section 35 is to confer consti
tutional protection on any
aboriginal title that was "ex
isting" (unextinguished) in
1982. The constitutional pro
tection accorded by section
35 is not absolute, but it does
require that any infringement
of aboriginal title must not
only be enacted by the com
petent legislative body
(which is the federal Parlia
ment), but also that the in
fringement must satisfy the
Sparrow test ofjustification.
At a minimum, the test ofjus
tification would normally re
quire prior consultation with
the Aboriginal owners before
any of the incidents of their
title was impaired, and fair
compensation for any impair
ment.

The result of
Delgamuukw is that we now
know a good deal about what
aboriginal title looks like. The
case is the latest (and most
important) of a long series of
aboriginal-rights cases out of
British Columbia, nearly all of
which have been won by the
Aboriginal people. It is now
necessary for governments
to stop fighting the Aborigi
nal people of British Colum
bia in the courts, and get on
with making treaties with
them. •

Peter W Hogg is the Dean
ofOsgoode Hall Law
School, York University.

BYBRIAN SLATTERY

What sorts of rights are cov
ered by the words "aboriginal
rights" in section 35(1) of the
Constitution Act, 1982? The
decision of the Supreme Court
in Delgamuukw represents an
important elaboration of the
views presented earlier in Van
der Peet and its companion
cases. Considered as a whole,
these cases suggest that abo
riginal rights fall into two broad
categories, which for conven
ience we may call generic
rights and specific rights.

A generic aboriginal right
is a right ofa standardized char
acter that attaches to all Abo
riginal groups that meet certain
criteria. The basic contours of
a generic right are determined
by general principles ofCana
dian common and constitu
tionallaw rather than histori
cal aboriginal practices, cus
toms, and traditions. So the
governing principles of a ge
neric right are the same in all
groups where the right arises,
even if the precise application
of these principles may vary
somewhat in light of factors
specific to the group.

By contrast, a specific abo
riginal right is a right distinc
tive to a particular Aboriginal
group. The basic contours of
the right are determined by the
historical practices, customs,
and traditions integral to the
culture of the group in ques
tion. As such, specific rights
differ substantially in form and
content from group to group.

Aboriginal title, as defined
in Delgamuukw, provides a
clear example of a generic
right. ChiefJustice Lamer laid
down two governing princi
ples. First, aboriginal title
gives a right to the exclusive
use and occupation of the land

for a broad variety of pur
poses. These purposes do not
need to be grounded in the
practices, customs, and tradi
tions of the land-holding
group, whether at the time of
contact or at any other histori
cal period. In other words, an
Aboriginal group is free to use
its lands in ways that differ
from the ways in which the
land was traditionally used. A
group that lived mainly by
hunting, fishing, and gather
ing at the time ofcontact is free
to farm the land, to ranch on it,
to use it for eco-tourism or to
exploit its natural resources
(para. 117). Second, lands held
under aboriginal title cannot
be used in a manner that is ir
reconcilable with the funda
mental nature of the group's
attachment to the land, so that
the land may be preserved for
use by future generations. In
other words, the group may
not ruin the land or render it
unusable for its original pur
poses.

These two basic principles
govern all Aboriginal groups
that hold aboriginal title. Nev
ertheless, it can be seen that
the precise application of the
second principle will be gov
erned by factors particular to
the group, depending on the
nature of the group's original
attachment to the land. Abo
riginal title is thus a prime ex
ample of generic rights. How
ever, it is not the only one. The
aboriginal right to speak a
mother tongue is probably
also a generic right. The basic
structure of the right would be
the same in all groups where it
arises, even if its precise con-

continued on page 72
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tent varies from linguistic
group to group. The aboriginal
right of self-government argu
ably fall into this category as
well, as we will see later.

Altlwugh the distinction
between generic and

specific rights is clear in
principle, it is less sharp

inpractice. What the
courts initially regardas

aspecific right
distinctive to a

particulargroup might
over time prove to be a

generic right, if
experience slwws that
rights ofasimilar legal
structure arefound in a
substantialnumberof
Aboriginalsocieties.

Turning now to specific
aboriginal rights, we can see
that they fall into three groups,
depending on their degree of
connection with the land. The
first group comprises specific
aboriginal rights that relate to
a definite tract of land but fall
short of aboriginal title. The
Court describes these as site
specific rights. For example, if
an Aboriginal people proves
that hunting on a certain tract
of land was an integral part of
their distinctive culture then,
assuming that the right exists
apart from aboriginal title to
that tract of land, the aborigi
nal hunting right will consti
tute a site-specific right tied to
that particular tract.

The second group com
prises specific aboriginal
rights that involve the use of

land but are not tied to any
particular tract of land. We
may call these floating rights,
because they have the capac
ity to move from area to area.
For example, an Aboriginal
group might be able to estab
lish that it has a specific right
to perform certain land-related
activities that are not con
nected to any particular tract
of land but may be exercised
on any land to which the group
members have access,
whether as Aboriginal people
or simply as ordinary members
of the public. For example,
suppose an Aboriginal group
has always gathered wild
plants for medicinal purposes
as an integral part of its dis
tinctive culture. These plants
are not found in any particu
lar place but grow in a large
variety of locations, which
change from year to year. It
happens that the active ingre
dients in some of these plants
are listed as "restricted drugs"
in the Food and Drugs Act. If
members of the Aboriginal
group were charged with pos
session under the Act, they
might be able to defeat the
charge by establishing an
aboriginal right to gather the
plants for medicinal purposes.
Here the aboriginal right would
be a floating right because,
although it involves a use of
land, it is not tied to any spe
cific tract of land.

In the third group we find
specific aboriginal rights that
are not necessarily linked with
the land at all--cultural rights
for short. Like other specific
rights, cultural rights are
grounded in the practices,
customs, and traditions inte
gral to the culture of a particu
lar Aboriginal group. Their
distinguishing characteristic
is the fact they can be exer
cised without using the land.
For example, an Aboriginal

group might have an exclusive
right to sing certain distinctive
songs as an integral part of its
culture. This right is not limited
to any particular tract of land
and obviously does not in
volve any use of the land at all.

In light ofthe Court's
analysis inDelgamuukw,
itnow seems arguable
that the right ofself

governmentslwuldbe
classifiedas ageneric
aboriginal rightakin to
aboriginal title rather

than abundle ofspecific
aboriginal rights.

According to this view,
the rightofself

government is governed
by uniformprinciples

laiddown by Canadian
common and

constitutional law.

When we stand back from
this classification, an important
point emerges. Although the
distinction between generic
and specific rights is clear in
principle, it is less sharp in prac
tice. What the courts initially
regard as a specific right dis
tinctive to a particular group
might over time prove to be a
generic right, if experience
shows that rights of a similar
legal structure are found in a
substantial number ofAborigi
nal societies. For example, a
specific right to sing certain
songs might constitute the
germ of a broader category of
generic cultural rights with

standard legal features. In
other words, a specific right
has the potential to contribute
to the emergence of a new
class of generic rights.

How does this classifica
tion apply to the aboriginal
right of self-government? In
the Pamajewon case, the
Court viewed the question of
self-government through the
lens provided by Van der Peet
and held that the right of self
government would have to be
proved as an element of spe
cific practices, customs, and
traditions integral to the par
ticular Aboriginal society in
question. According to thi&
approach, the right of self
government would consist of
a bundle of specific rights to
govern particular activities
rather than a generic right to
deal with a range of more ab
stract subject-matters. How
ever, this holding must now be
viewed in light of
Delgamuukw, which signifi
cantly broadens our under
standing of the classification
of aboriginal rights.

In light of the Court's
analysis in Delgamuukw, it
now seems arguable that the
right of self-government
should be classified as a ge
neric aboriginal right akin to
aboriginal title rather than a
bundle of specific aboriginal
rights. According to this view,
the right of self-government is
governed by uniform princi
ples laid down by Canadian
common and constitutional
law. The basic structure of the
right does not vary from group
to group; however, its applica
tion to a particular group may
differ depending on the local
circumstances. This is the ap
proach to the right of self-gov
ernment taken in theReport of
the Royal Commission on
Aboriginal Peoples (which the
Supreme Court cites in its brief
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structure does not vary from
group to group. Nevertheless,
the precise way in which this
right applies and the particu
lar modalities of self-govern
ment that it supports will
clearly be governed by factors
specific to the group.

Our discussion is summed
up in the diagram below, which
illustrates the various catego
ries of aboriginal rights re
viewed.

Brian Slattery is an
Associate Professor ofLaw
at Osgoode Hall Law
School, York University. He
served as Senior Advisor to
the federal Royal
Commission on Aboriginal
Peoples.
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land are also made by that
community."

This point has several im
portant ramifications. First, the
manner in which the members
of the group use their aborigi
nal lands is presumptively
governed by the internal law of
the group. So, in effect, the
concept of aboriginal title sup
plies a protective legal um
brella, in the shelter of which
Aboriginal land law may de
velop and flourish. Second,
since decisions about the
manner in which lands are
used must be made commu
nally, there has to be some in
ternal structure for communal
decision-making. This need
for a decision-making struc
ture provides an important
cornerstone for the right of
aboriginal self-government. At
a minimum, an Aboriginal
group has the inherent right to
make communal decisions
about how its lands are to be
used and by whom. In particu
lar, the group may determine
how to apportion the lands
among group members, to
make grants and other dispo
sitions of the communal prop
erty, to lay down laws and
regulations governing use of
the lands, to impose taxes re
lating to the land, to determine
how any land-based taxes and
revenues are to be used, and
so on.

Since aboriginal title is it
self a generic right, it follows
that the inherent right to make
communal decisions about
aboriginal lands is also a ge
neric right whose basic legal
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I
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I
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TITLE

to induce the courts to settle
very abstract and difficult
questions without an appro
priate factual or argumentative
context. As the Court states:
"The broad nature ofthe claim
[of self-government] at trial
also led to a failure by the par
ties to address many of the
difficult conceptual issues
which surround the recogni
tion ofaboriginal self-govern
ment. The degree ofcomplex
ity involved can be gleaned
from the Report of the Royal
Commission on Aboriginal
Peoples, which devotes 277
pages to the issue. That report
describes different models of
self-government, each differ
ing with respect to their con
ception of territory, citizenship,
jurisdiction, internal govern
ment organization, etc. We re
ceived little in the way of sub
missions that would help us to
grapple with these difficult and
central issues. Without assist
ance from the parties, it would
be imprudent for the Court to
step into the breach. In these
circumstances, the issue of
self-government will fall to be
determined at trial."

Elsewhere in its reasons,
the Court indicates an ap
proach to the question of self
government that builds on the
concept of aboriginal title. In
discussing the communal na
ture of the title, Lamer c.J.c.
states: "Aboriginal title cannot
be held by individual aborigi
nal persons; it is a collective
right to land held by all mem
bers of an aboriginal nation.
Decisions with respect to that

Nevertheless, this conclu
sion could be debated. In de
clining to be drawn into any
analysis of self-government in
Delgamuukw, the Court reiter
ates its holding in Pamajewon
that rights to self-government
cannot be framed in what it
describes as "excessively
general terms", and observes
that in the current case the
Aboriginal parties advanced
the right to self-government
"in very broad terms, and
therefore in a manner not cog
nizable under s. 35(1)". These
statements could be read as
indicating that the right of self
government is nothing more
than a bundle of specific
rights, governed by the crite
ria laid down in Van der Peet.

However, I think it prefer
able to read these comments as
a warning against over-ambi
tious litigation, which attempts

[T]he mannerin which
the members ofthe

group use their
aboriginal lands is

presumptively governed
by the internal law of

the group. So, in effect,
the conceptof

aboriginal title supplies
aprotective legal

umbrella, in the shelter
ofwhichAboriginal

land law may develop
andflourish.

comments on self-government
in Delgamuukw). It seems that
this approach is most consist
ent with the global under
standing of aboriginal rights
that emerges from the Court's
analysis.
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PRELIMINARY THOUGHTS ON
DELGAMUUKW AND TREATY RIGHTS
BYSHINIMAI

The decision of the Supreme
Court of Canada in
Delgamuukw limits the ability
of British Columbia to author
ize the use of provincial lands
which are held subject to abo
riginal title. If the approach
used in Delgamuukw is ap
plied to the interpretation of
treaties, provincial power may
be circumscribed in other parts
ofCanada which are subject to
treaties between the Crown
and First Nations.

Treaties signed in the nine
teenth and early twentieth
century cover large parts of
Ontario, the Northwest Terri
tories and the Prairie prov
inces. Treaty 9, which covers
northern Ontario, is typical.
The written version ofthe 1905
treaty states that the First Na
tion "cedes, releases and sur
renders" its interest in 130,000
square miles of land. In return,
the government agrees to pro
vide annual payments of $4 a
year per individual; to provide
reserves totalling only 514
square miles; and to provide
for the continuation of hunt
ing, trapping and fishing
rights.

The "hunting, trapping and
fishing" clause found in Treaty
9 reads as follows: "And His
Majesty the King hereby
agrees with the said Indians
that they shall have the right
to pursue their usual voca
tions of hunting, trapping and
fishing throughout the tract
surrendered as heretofore de
scribed, subject to such regu
lations as may from time to time
be made by the government of
the country, acting under the
authority of His Majesty, and
saving and excepting such
tracts as may be required or

taken up from time to time for
settlement, mining, lumbering,
trading or other purposes"
(emphasis added).

Note that, according to the
Treaty, hunting, trapping and
fishing rights are subject to
two exceptions. First, the
rights are subject to what are
referred to as the "regulations
of the country". Second, the
exercise of these rights is sub
ject to what can be called the
"lands taken up" limitation.

This short paper will focus
on the application of the
Court's decision in
Delgamuukw to theinterpreta
tion of the "lands taken up"
limitation. There are four as
pects of the decision which are
significant for the purposes of
this discussion: .

1. The weight given to oral
histories;

2. The significance at
tached to the internal laws of
the First Nation;

3. The articulation offidu
ciary duties;

4. The clarification of the
role of the federal and provin
cial governments.

ORAl HISTORY
The Supreme Court ordered a
new trial in Delgamuukw be
cause of the failure of the trial
judge to give sufficient weight
to oral history. If the same ap
proach is applied to the inter
pretation ofTreaty 9, for exam
pIe, the analysis should go
beyond the written words to an
examination of oral history and
the intention of the First Na
tion signatories.

What does the oral history
tell us of the intentions of the
First Nations who signed
Treaty 9? In a recent article,

Patrick Macklem shows that
the First Nations entered into
the treaty to preserve their
way of life and their hunting,
trapping and fishing rights.
According to the report of the
Treaty Commissioners, one of
the Chiefs, Missabay, ex
pressed on behalf of his peo
ple the fear that, "if they
signed the treaty, they would
be compelled to reside upon
the reserve to be set apart for
them, and would be deprived
of the fishing and hunting
privileges which they now en
joy".

In reply, the Treaty Com
missioners are reported to
have told the First Nations that
"their fears in regard to both
these matters were ground
less, as their present manner of
making their livelihood would
in no way be interfered with".

If this account of the dis
cussions between the signa
tories is given weight, the
agreement would indicate that
the lands used for hunting,
trapping and fishing could not
be unilaterally taken away from
the First Nations.

INTERNAL LAWS OF FIRST NATIONS
One of the most significant
aspects of Delgamuukw is the
determination that the internal
laws of Aboriginal nations are
as important as common law
for determining aboriginal title.
It follows that the internal laws
of the First Nations at the time
of the signing of the treaty
would also be given enhanced
consideration.

In the Treaty 9 example, it
may be that Cree or Ojibway
law did not conceive of hunt
ing, trapping and fishing rights
as fungible commodities that
could be bargained away.
Therefore, no chief could have
had the authority under First
Nation law to agree to the
eventual extinguishment of
hunting, trapping and fishing
opportunities.

However, since some "tak
ing up" of land was contem
plated at the time the treaty
was signed, there would be a
need to reconcile the aborigi
nal intention with the written
words of the treaty. This rec
onciliation could take a number
of forms, but could include the
requirement for a level ofcon
sent and participation by the
First Nations in the implemen
tation of the "taking up" of the
land clause. What this consent
and participation might in
volve is discussed below.

FIDUCIARY DUTY
Let us assume that the "lands
taken up" clause in the treaty
is interpreted as not permitting
unfettered power io infringe or
extinguish hunting, trapping
and fishing opportunities. The
inquiry should then turn to the
interplay between the inter
ests of the Crown and the in
terests of the First Nations.

In R. v. Sparrow, the Court
puts limits on the ability offed
eral legislation to infringe or
extinguish aboriginal rights,
by requiring that the legisla
tion be justified through a two
stage test. In the first stage,
the legislation must have a
valid objective that is "com
pelling and substantial". Once
that objective is established,
the Crown is under an obliga
tion to fulfill its fiduciary du
ties by acting in a manner con
sistent with the honour of the
Crown.

With respect to the first
stage of the test, the Supreme
Court in Delgamuukw refers to
a wide range of valid legisla
tive objectives that would per
mit infringement of aboriginal
title. Theseobjectives include
agriculture, forestry, mining,
hydroelectric power, protec
tion of the environment, and
the settlement of foreign
populations. This list looks
remarkably like the list setout
in the treaty for "taking up" the
land: "settlement, mining, lum-
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bering, trading or other pur
poses." In the treaty context,
then, the valid legislative ob
jective may be found in the list
of purposes included in the
"lands taken up" clause.

The second stage of the
test is the discharge of the
Crown's fiduciary responsibili
ties. For Treaty 9, the inquiry
could begin with the "degree
of scrutiny" to be accorded the
infringement of the "right to
pursue their usual vocations
of hunting, trapping and fish
ing." If the issue in dispute
relates to sustenance, food, or
ceremonial purposes, the gov
ernment would likely be re
quired to meet a high standard
of justification. If the issue in
dispute is purely commercial
activity, the standard of justi
fication may be met by taking
into account a wider range of
factors. In R. v. Gladstone, the
Supreme Court indicated that
infringements of aboriginal
commercial fishing rights
could take into consideration
the economic interests ofnon
Aboriginal people in the re
gion.

How stringent could the
degree of scrutiny be? In my
view, there are circumstances
in which the proposed "taking
up" could be completely pro
hibited. Even before
Delgamuukw, the British Co
lumbia Court of Appeal in
Claxton v. Saanichton Ma
rina prohibited the construc
tion of a marina because it
would have interfered with a
treaty right of a First Nation to
gather shellfish. In
Delgamuukw itself, the Chief
Justice suggests that full con
sent of the First Nation may be
required for infringements of
hunting and fishing rights:
"Some cases may even require
the full consent of an aborigi
nal nation, particularly when
provinces enact hunting and
fishing regulations in relation
to aboriginal lands."

There are several "forms"
the fiduciary duty could take.
One of the most commonly
utilized "forms" under the
Sparrow test is consultation.
In Delgamuukw, the Court
states that the degree of con
sultation may vary with the
seriousness of the infringe
ment. However, whatever the
extent of the consultations,
they "must be in good faith,
and with the intention of sub
stantially addressing the con
cerns of the aboriginal peo
pIe". In the context of hunting,
trapping and fishing, I would
expect that the consultations
would address such matters as
the area under consideration,
the birds, animals, and habitat
affected, the seasons for the
hunt, and other pressures on
the resource.

Compensation is a second
issue which could be ad
dressed. The James Bay and
Northern Quebec Agreement
provides a precedent for com
pensating loss of hunting,
trapping and fishing rights. In
that Agreement, there is a
scheme for supplementing in
come for hunters and trappers,
and a formula for replacing
land which is taken up for de
velopment.

Formalizing First Nation
participation in decisions af
fecting the treaty lands is a
third way of discharging the
fiduciary duty. Ifhunting, trap
ping and fishing rights are to
be affected by development,
the First Nation could have a
role in ensuring that the detri
mental effects are kept at a
minimum. Modern land claims
agreements contain many
models for the establishment
of joint Crown-First Nation
bodies which oversee devel
opments on land.

A number of other ideas
could be implemented to ad
dress specific circumstances.
For example, the Crown could
modify non-aboriginal uses

(such as sport hunting) to en
sure the continuation of a
treaty right to hunt for food. Or
the members of the First Na
tion could be given priority for
related activities such as the
establishment of remote fish
ingcamps.

ROLE OF FEDERAL AND PROVINCIAL
GOVERNMENTS
Finally, we come to the ques
tion of the constitutional au
thority to infringe treaty rights
by "taking up" lands. In
Treaty 9, the listed activities
settlement, mining, lumbering,
trading-are largely within
provincial legislative authority.
Consequently, one view is that
the treaty contemplates the ex
ercise of provincial authority.
As we have seen, the prov
inces have generally pro
ceeded on this view in their
development activities on
treaty lands.

Another view is that treaty
rights are. integral to
"Indianness", so that only the
federal government has au
thority to infringe or exercise
those rights under section
91 (24) ofthe Constitution Act,
1867.

Delgamuukw itself is am
biguous on this point. While
the judgement states clearly
that only federal legislation
can extinguish aboriginal
rights, the judgement sug
gests that both the provinces
and the federal government
can infringe aboriginal rights.
Whether the constitutional
authority is federal or provin
cial, the application of the prin
ciples articulated in
Delgamuukw will have sub
stantial impact on the role of
provinces in "taking up"
lands. IfDelgamuukw is inter
preted to mean that only the
federal Crown has legislative
authority to infringe aboriginal
and treaty rights, then the
province has no authority to
"take up" lands. Provincialli-

censes for mining, forestry,
and so on would be ineffective
if they authorized activities
which infringed treaty rights.
On the other hand, if the treaty
does authorize provincial "tak
ing up," then it is clear that the
provincial Crown will have to
become accustomed to a new
role as a fiduciary. In this role,
the province will have to sat
isfy the requirements set out in
Delgamuukw to consult in
good faith, provide compensa
tion, and establish a role for
aboriginal participation in the
use of the land.

CONCLUSION
I have tried to show how four
aspects of the decision in
Delgamuukw, a case dealing
with aboriginal land rights,
could be applied to the inter
pretation of the "lands taken
up" limitation inTreaty 9. I find
further support for this argu
ment in court decisions relat
ing to the other limitation to
treaty hunting, trapping and
fishing rights: the "regulations
of the country" clause. The
Ontario Court of Appeal in R.
v. Bombay and the Supreme
Court of Canada in R. v.
Badger both applied the justi
fication test in R. v. Sparrow
to conclude that, after 1982,
the federal government did not
have unfettered authority to
override treaty rights. Both
Courts came to this result, not
withstanding the presence of
a "regulations of the country"
clause in the treaties. In my
view, there is good reason to
believe that Delgamuukw
could similarly be applied to
interpret the provisions of a
treaty. •

Shin Imai is an Associate
Professor ofLaw at Osgoode
Hall Law School, York
University.
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•
ANEW ERA OF EQUALITY ACTIVISM?

The dismal success rate of
Charter claimants before the
Supreme Court in 1996 (11 %),
led many to pronounce the
end of an era of Charter judi
cial ac.tivism. After the striking
turnaround evident in the 1997
statistics, it is now clear that
predictions of the demise of
Charter activism were prema
ture.

[T]his year'sjudgments
correctedsome

deficiencies in the
earlierjurisprudence,

. .
easzng concerns zn
particularabout

ominous developments
in the 1995 trilogy of

Egan v. Canada, Miron v.
TrudeL andThibaudeau v.

Canada

In any case, neither activ
ism nor restraint is in itself a
good thing. What matters
most is the quality of the top
Court's reasoning. In 1997, the
quantitative leap in the Char
ter success rate happened to
be matched by an equally im
pressive improvement in the
quality of Charter doctrine.
Nowhere was this improve
ment more evident than in last
year's trilogy of equality rul
ings, Eaton v. Brant Co.
BoardofEducation,Benner~

Canada, and Eldridge v. Brit
ish Columbia. Together, these
decisions have created new
hope that equality jurispru
dence may in fact make a dif
ference after all.

THE EVOLUTION OF S. 15
Prior to 1997, most equality

cases that reached the Su
preme Court failed, many of
them on questionable
grounds. From 1992 and 1996,
equality claimants were suc
cessful in only 3 of 14 cases
(21.5%). In 1997,2 out of 3
claims succeeded. More im
portantly, this year's judg
ments corrected some defi
ciencies in the earlier jurispru
dence, easing concerns in par
ticular about ominous devel
opments in the 1995 trilogy of
Egan v. Canada, Miron v.
Trudel, and Thibaudeau v.
Canada.

In contrast to the approach
taken to most other Charter
rights and freedoms, the Su
preme Court did not say before
1997 that the section 15(1)
equality rights should be
given a large and liberal inter
pretation. This omission, con
spicuous by its absence, was
an indication of the ideologi
cally charged uncertainty the
Court felt about the scope of
the guarantee.

The Court's confidence in
relation to equality rights has
grown in recent decisions,
such that, in Eldridge, La For
est J. could finally state the
obvious on behalf of a unani
mous Court: "S. 15(1), like
other Charter rights, is to be
generously and purposively
interpreted." Another indica
tion of the uncertainty that had
pervaded Charter equality ju
risprudence was the difficulty
the Court had in agreeing on
ssection IS's purposes. Given
that the Court has said that the
interpretation of Charter pro
visions should be guided by
their purposes, this was no
small matter.

From 1989 to 1993, the
Court insisted that the "over
all purpose of s. IS is to rem
edy or prevent discrimination
against groups subject to
stereotyping, historical disad
vantage and political and so
cial prejudice in Canadian so
ciety". In the 1995 trilogy, this
group-based conception of
section IS's purpose disap
peared from sight without
any explanation. Justice
McLachlin offered a compet
ing view of section IS's pur
pose that places the individual
rather than the group at the
centre of equality analysis.
Her version of section IS's
purpose emphasizes the need
to treat individuals fairly, that
is, according to their true mer
its rather than false group
stereotypes. It draws strength
from section 15(1)'s guarantee
oflegal equality to "[e]very in
dividual". It has difficulty,
however, accounting for the
emphasis on overcoming
group disadvantage in section
15(2). Moreover, it is a purpose
that is of limited assistance in
helping us determine when
laws based on real differ
ences-such as physical dis
abilities, or biological differ
ences such as pregnancy
are discriminatory.

Justice McLachlin's under
standing of section IS's pur
pose does work well when
evaluating laws that draw dis
tinctions on their face that are
premised on false or inaccurate
ideas about groups. In Benner,
the first equality decision re
leased by the Court in 1997,
the provision at issue was one
in the Citizenship Act that
made it more difficult for chil
dren to acquire citizenship if
they were born outside
Canada and only their mothers
had Canadian citizenship. Chil
dren born abroad who had a
Canadian father acquired citi
zenship automatically. In a
unanimous judgment written

by lacobucci J., the Court
struck down the provision,
finding it was premised not on
real differences but on the
stereotype that "men and
women are not equally capa
ble of passing on whatever it
takes to be a good Canadian
citizen."

Most discrimination cases,
however, are not so easy. It is
relatively rare for our laws
openly to draw distinctions on
the basis of a prohibited
ground of discrimination. It
follows that the ability of the
Charter to confront issues of
inequality will depend to a
large extent on the judges'
ability to grapple with issues
of adverse-effects discrimina
tion.

Priorto 1997, there was lit
tle reason to be hopeful. A
majority of the Court had
given short shrift to strong
adverse-effects arguments
presented in Symes,
Rodriguez, Thibaudeau, and
Adler.

ANEW APPROACH

In 1997, the Court developed
a strong and clear conception
of adverse effects discrimina
tion. In Eaton, the Court held
that the placement of Emily
Eaton, a 12-year-old girl with
cerebral palsy, in a special edu
cation class for children with
disabilities, did not constitute
discrimination. Justice
Sopinka, writing for the Court,
found the "stereotypical appli
cation of group characteris
tics" formulation ofdiscrimina
tion incomplete. Instead, he
noted, "it is the failure to make
reasonable accommodation, to
fine-tune society so that its
structures and assumptions
do not result in the relegation
and banishment of disabled
persons from participation,
which results in discrimina
tion." The government was
under an obligation to take
into account the distinct needs
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of the disabled to avoid ad
verse-effects discrimination,
in this context the potential
denial of equal ability to ben
efit from educational services.
Given the nature of Emily's
disabilities, the Court held that
her placement in a special edu
cation class was not discrimi
natory.

The Court took the
sensible step of

recognizing tlult section
15 is bestunderstoodas
an attempt both to treat
individualsfairly and to
overcome group-based

disadvantage.

The concept of adverse-ef
fects discrimination, when
joined with section 15's prom
ise of equal benefit of the law,
produced a powerful judgment
in the Eldridge case. The
Court held, in another unani
mous judgment, that the B.C.
government's failure to pro
vide funding for interpretive
services iil the health care sys
tem, while neutral on its face,
had a disproportionate nega
tive impact on the basis of
physical disability. The deaf
were denied the "equal benefit
of the law", since equal access
to health care depended on ef
fective communication. Jus
tice La Forest noted that ad
verse-effects analysis in the
context of benefit schemes re
quires government to "take
special measures to ensure
that disadvantaged groups are
able to benefit equally from
government services."

In 00lh Eaton and
Eldridge, the Court restored
its emphasis on section 15's
purpose of overcoming group
based disadvantage, a point
that had gone missing in 1995.

The Court took the sensible
step of recognizing that sec
tion 15 is best understood as
an attempt both to treat indi
viduals fairly and to overcome
group-based disadvantage.
The Court seemed to assume
prior to 1997 that it had to
choose one or the other of
these goals.

In Eldridge, La Forest J.
wrote that section 15(1) serves
these "two distinct but related
purposes." Both purposes find
strong support in Canadian
legal and political traditions,
and both are supported by the
text of the Charter. Section
15(1) reflects a commitment to
treating individuals in accord
ance with individual merit and
capacities rather than on the
basis of ascribed group stere
otypes. Section 15(2) reflects
a commitment to promoting
equality ofoutcomes for mem
bers of groups suffering from
historical and continuing pat
terns of disadvantage. In most
cases, the twin purposes of
section 15 will supplement or
complement each other in the
analysis of the issue of dis
crimination. When they do not,
as in the case of some equity
(or affirmative action) pro
grams, section 15(2) makes
clear that the goal of overcom
ing group disadvantage
should prevail over a claim of
"reverse discrimination" by an
individual.

FINDING COMMON GROUND
Another positive aspect of the
1997 equality decisions is that
all three were unanimous rul
ings. In contrasi, the 1995 tril
ogy revealed a Court having
large difficulties speaking in
one voice on the meaning of
equality. Three distinct ap
proaches were articulated.
Apart from the uncertainties
produced by this state of af
fairs, a disturbing new twist to
equality doctrine was added
by a group of four judges led
by Gonthier 1. and La Forest J.

In their view, a finding of dis
crimination requires that the
personal characteristic in
question be irrelevant to the
functional values underlying
the law. Thus, in his dissent in
Miron, Gonthier J. wrote that
since marital status is relevant
to defining the attributes of
marriage, legislation denying
automobile accident benefits
to unmarried couples is not
discriminatory. Justice La For
est adopted this approach in
his plurality judgment in Egan,
where he stated that a distinc
tion drawn by legislation is not
discriminatory if it expresses a
fundamental reality or value.
In his view, since sexual orien
tation is relevant to the funda
mental social and biological
realities underlying marriage, it
followed that the denial of an
old age spousal allowance to
same-sex couples was not dis
criminatory.

The problem with Gonthier
and La Forest JJ. 's approach is
that, despite their protests to
the contrary, they were willing
to accept as legitimate dis
criminatory versions of the
government's purposes in
Miron and Egan (favouring
married over unmarried hetero
sexual couples, and favouring
heterosexual couples over
same-sex couples, respectively).
Their approach is no more co
herent than saying that laws
that burden women are not dis
criminatory since they are rel
evant to defining the preroga
tives of men. Unless the object
is to improve the conditions of
a disadvantaged group, gov
ernment must be prevented by
section 15 from using a prohib
ited ground ofdiscrimination to
favour one group over another,
even ifsuch discrimination has
been socially accepted as a
"fundamental reality or value".

The circular logic adopted
by Gonthier and La Forest JJ.
did not reappear in the 1997
trilogy. As a result, the Court

was able to issue three unani
mous decisions. The judges
are still adhering to the differ
ent tests they articulated in
1995. There are signs, how
ever, that they are expressing
similar ideas in different verbal
formulations and that they will
find a way of merging their re
spective insights. For example,
once the taint of circular logic
flowing from the acceptance of
a discriminatory objective is
removed from the GonthierlLa
Forest approach, there is no
need to banish the question of
a classification's relevance
.from the section 15 analysis.
Since sameness or identity of
treatment is not synonymous
with equality, and since treat
ing people differently is fre
quently what equality re
quires, we need some way of
determining when differential
treatment on the basis of a
prohibited ground is discrimi
natory. If a law or other gov
ernment action is based on a
personal characteristic that is
irrelevant to non-discrimina
tory legislative goals (Gonthier
and La Forest JJ. inMiron and
Egan), or if it is based on the
attribution of false or stere
otypical group attributes
(McLachlin J. in Miron), or if
it exacerbates the position of
disadvantaged groups
(Sopinka J. in Eaton, La Forest
J. in Eldridge), then there is
good reason to believe that
such a law is discriminatory.

In the 1997 equality deci
sions, these approaches com
plemented and supplemented
each other, producing a more
coherent and more powerful
vision of equality than had
existed in the prior jurispru
dence. .,

Bruce Ryder is a Professor of
Law at Osgoode Hall Law
School, York University.
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ELDRIDGE V. BRITISH COLUMBIA:
DEFINING THE EQUALITY RIGHTS OF
THE DISABLED UNDER THE CHARTER
BY MARY CORNISH &FAY FARADAY

The Supreme Court of Cana
da's latest decision on section
15(1) equality rights, Eldridge
v. British Columbia (Attorney
General), addresses two key
issues in the evolution of
Charter jurisprudence: first, to
what extent are decisions made
by private entities subject to
Charter review, and second,
to what extent are govern
ments obliged to provide the
disabled with equal access to
public services. In Eldridge,
the claimants challenged the
failure by hospitals and the
B.C. Medical Services Com
mission to provide sign-lan
guage interpreters for deaf
persons seeking medical serv
ices.

[EJven though they are
private entities, the
Charter applies to

hospitals to the extent
that they are

implementing aspecific
governmentpolicy.

Writing for a unanimous
nine-judge court, Justice La
Forest found that even though
they are private entities, the
Charter applies to hospitals to
the extent that they are imple
menting a specific government
policy, here providing B.C.
residents with medically re
quired services free of charge.
The Court ruled that the hos
pitals' and Commission's fail
ure to fund sign-language in
terpretation for deaf persons

violated section 15(1), where
such translation was neces
sary for effective communica
tion in delivering medical serv
ices. Finding that the viola
tion was not saved under
section I, the Court sus
pended the declaration of
unconstitutionality for six
months to allow the govern
ment to formulate an appropri
ate response.

BACKGROUND FACTS
Medical services in British
Columbia are funded in two
ways: first, under the Medical
and Health Care Services Act
provincial residents are enti
tled, free of charge, to "ben
efits" that are "medically re
quired services". The Act
grants the Commission discre
tion to determine what consti
tutes a funded "benefit".

Second, the Hospital In
surance Act describes the gen
eral services to be provided by
acute-care hospitals. However,
e~~h hospital, as a private cor
poration, has discretion to de
cide which of these services it
will provide and how the serv
ices will be delivered. The
province funds hospital serv
ices by giving each hospital a
lump-sum payment that the
hospital can allocate, in its dis
cretion, towards the services it
actually does provide.

Neither the Commission
nor the hospitals exercised
their discretion to fund sign
language interpreters for deaf
persons seeking medical care.

SECTION 32: APPLICATION OF THE
CHARTER
The Court ruled that neither
provincial statute prohibited

the funding of sign language
interpreters and each statute
could b~ interpreted consist
ently with the Charter. Ac
cordingly, ariy violation ofsec
tion 15( I) lay in the discretion
wielded by the two subordi
nate bodies authorized to act
under the legislation: the
Medical Services Commission
and the hospitals.

The first issue was whether
decisions by hospitals or the
Medical Services Commission
constitute the type of "gov
ernment action" that attracts
scrutiny under section 32 of
the Charter.

The Courtarticulated
two governing

principles:first, justas
govemmentcannotpass
unconstitutional laws, it

cannotauthorize or
e~owerotherentities

to act in ways that
violate theCharter.

Second, governments
shouldnotbepermitted
to evade theirCharter

responsibilities or
escape Charter scrutiny

by delegating the
implementation oftheir

policies andprograms to
private entities.

The Court reviewed its pre
vious jurisprudence regarding
the Charter's application. On
one hand, it had ruled that be
cause government had the
power of routine or regular
control over community col
leges as instruments of its
education policy, these col-

leges were "government" for
the purpos~s of section 32 and
were subject to Charter re
view. Where an entity was part
of "government", the Charter
applied to all its activities in
cluding those that might oth
erwise be considered private.

On the other hand, the
Court ruled that neither univer
sities nor hospitals were part of
the apparatus of "govern
ment", and in adopting manda
tory retirement policies they
were not implementing govern
ment programs or policies.
Accordingly, on the facts
these institutions were found
not to be subject to the Char
ter.

However, the Court left
open the possibility that in
some circumstances and with
respect to some activities, hos
pitals, universities, or other
private entities could be sub
ject to review for compliance
with the Charter. Eldridge re
quired that the Court address
this issue squarely for the first
time and accordingly, through
its decision, the Court has now
clarified when private entities
can be subject to the Charter.

The Court articulated two
governing principles: first, just
as government cannot pass
unconstitutional laws, it can
not authorize or empower
other entities to act in ways
that violate the Charter. Sec
ond, governments should not
be permitted to evade their
Charter responsibilities or es
cape Charter scrutiny by del
egating the implementation of
their policies and programs to
private entities.

The Court ruled that a pri
vate entity may be subject to
the Charter in respect of cer
tain "inherently governmental
actions". One cannot compile
in the abstract a comprehen
sive list of factors which might
identify activities as "govern
mental". However, the Charter
will apply to private entities
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insofar as they act in further
ance of or act to implement a
specific government program
or policy. It is not enough that
the entity perform a public pur
pose; rather, it must b.e imple
menting a specific govern
mental policy or program.
Where a private actor is imple
menting a specific government
program, he/she will be sub
ject to the Charter only in re
spect of that act and not its
other private activities.

Eldridge broadens the
range ofentities and
activities that can be

subject to Charter
scrutiny. In the current

contextwhere the
"privatization" of

gove~flnentservices

holds considerable
political cache, the
decision couldhelp

employees and
recipients of

"gove~ntal" services
to preventan erosion of
theirCharterrights. To

the extent that
gove~nt retains

effectivepower to set the
agenda ofthe

"privatized" entities,
Eldridge willenable
individuals to hold

gove~flnentaccountable

under theCharter.

On the facts in Eldridge,
the Court found that the pro
vinciallegislation established

a comprehensive social pro
gram. Hospitals were merely
the vehicles through which the
Legislature chose to deliver the
program. The government re
mained responsible for defin
ing both the content of the
services to be delivered and the
persons entitled to receive
them. The Court ruled that "the
Legislature, upon defining its
objective as guaranteeing ac
cess to a range ofmedical serv
ices, cannot evade its obliga
tions under s. 15(1) of the
Charter to provide those serv
ices without discrimination by
appointing hospitals to carry
out that objective. In so far as
they do so, hospitals must con
form to the Charter'. Similarly,
the Court found that the Com
mission implements the gov
ernment policy of ensuring
that all residents receive medi
cally required services without
charge and was likewise sub
ject to the Charter.

For the first time, the Court
has articulated a rationale and
a means for finding that in some
circumstances private entities
will be subject to the Charter.
In so doing, the Court has ac
knowledged the reality that
there is no hard and fast divi
sion between government and
the private sector. It affirmed
that we expect government to
do more than act as a tradi
tionallaw maker; we also expect
government to stimulate and
preserve the community's eco
nomic and social welfare.
Where the government acts to
do so, its Charter obligations
follow.

Eldridge broadens the
range of entities and activities
that can be subject to Charter
scrutiny. In the current context
where the "privatization" of
government services holds
considerable political cache,
the decision could help em
ployees and recipients of"gov
ernmental" services to prevent
an erosion of their Charter

rights. To the extent that gov
ernment retains effective
power to set the agenda of the
"privatized" entities, Eldridge
will enable individuals to hold
government accountable un
der the Charter.

Finally, to the extent that
the Eldridge analysis contrib
utes to a functional under
standing of what constitutes
government, governmental
services and government con
trol, it could assist in other
non-Charter contexts. One
example is related employer
applications, where the ac
tions of a private entity are
highly regulated and/or con
trolled by government and a
party seeks to share or trans
fer liability to the body (gov
ernment) which is effectively
responsible and accountable
for an impugned course of ac
tion.

SECTION 15: EQUALITY RIGHTS
The Court's section 15(1)
analysis in Eldridge was less
groundbreaking, but never
theless significant for the evo
lution of equality jurispru
dence. While the legal test un
der section 15(1) remains un
settled, the Court has drawn
together a number of previ
ously articulated general prin
ciples to illustrate what gov
ernments must do in practice
to comply with their section
15(1) obligations.

First, the Court followed a
contextual analysis to over
turn the formal analysis em
ployed by the majority at the
RC. Court of Appeal, which
essentially had held deaf per
sons responsible for the un
equal burden they experi
enced. The Court of Appeal
majority suggested that in the
absence of the legislation, deaf
persons would have to pay
their doctors as well as their in
terpreters. For the deaf and
hearing populations alike the
legislation removed the obli-

gation to pay their doctors.
The inequality which arose
because deaf persons contin
ued to pay their translators
exists independently of the
legislation and so is beyond
the reach of the Charter.

By contrast, the Supreme
Court of Canada's contextual
analysis is firmly situated
within a detailed examination
of the social, political, and le
gal environment experienced
by deaf persons. The Court
recognized the "unfortunate
truth that the history of disa
bled persons in Canada is
largely one of exclusion and
marginalization", and that
"their entrance into the social
mainstream has been condi
tional on their emulation of
able-bodied norms". The dis
advantage experienced by
deaf persons derives largely
from barriers to communica
tion with the hearing popula
tion and because society gen
erally has been organized as
though everyone can hear.

The Court stated that while
the Court of Appeal's ap
proach has a "certain formal,
logical coherence ... it seriously
mischaracterizes the practical
reality ofhealth care delivery".
The Supreme Court identified
the "benefit of the law" at is
sue in Eldridge more broadly,
and with an eye on the sub
stantive equality outcome, as
being the provision, without
charge, of medical care. This
concept clearly encompassed
the ability to communicate ef
fectively with one's health
care provider. The Court ruled
that, rather than being ancil
lary to the benefit, communica
tion is "indispensable" to the
delivery of medical services.
For the hearing population, ef
fective communication is rou
tinely available, free ofcharge,
as part of every health care
service. However, under the

continued on page 80
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--

present system, to receive the
same quality medical care as
the hearing population, deaf
persons must pay for the
means ofcommunication even
though the system intended to
make ability to pay irrelevant.

Eldridgescontextual
analysis affirms section
15(1)scommitment to
secure in substance the
Chartersfundamental

objective of
guaranteeingforall

equal treatmentwithout
discrimination.

The Court's application of
the contextual analysis in this
case and its deconstruction of
the positions advanced by the
courts below will assist Char
ter claimants in rebutting the
arguments of those who resist
their claims. The case's history
illustrates in practical terms
how a dispute can be charac
terized at the front end either
to preclude or to secure Char
ter protection. Eldridge's
contextual analysis affirms
section 15(1)'s commitmentto
secure in substance the Char
ter's fundamental objective of
guaranteeing for all equal
treatment without discrimina
tion.

Second, after reiterating
that the Charter protects
against adverse-impact dis
crimination and that substan
tive equality sometimes re
quires that some people be
treated differently than others,
the Court ruled that, in intro
ducing the benefit program at
issue, the government had a
responsibility to ensure that

the benefit was equally acces
sible to all. While not address
ing the obligation of positive
state action under the Charter
generally, the Court ruled that
once the state provides a ben
efit, it must do so equally and
achieving a constitutionally
sound result may require it to
take positive measures.

The government had ar
gued that it should be entitled
to provide benefits to the gen
eral population without ensur
ing that disadvantaged mem
bers of society have the re
sources to take full advantage
of those benefits. However,
the Court chastened the gov
ernment, stating that "this po
sition bespeaks a thin and im
poverished vision of s. 15(1)",
which is belied by the thrust of
the Court's equality jurispru
dence. To comply with section
15(1), the government had to
take positive action and spe
cial measures to ensure that
disadvantaged groups were
actually able to benefit equally
from government services and
benefits. Any limitations on
the obligation to accommodate
disadvantaged groups must
only be assessed under sec
tion I when determining if a
Charter violation can be jus
tified.

Based on the record, the
Court concluded that the fail
ure to provide free sign-lan
guage interpretation for deaf
B.C. residents where neces
sary for effective communica
tion in the delivery of medical
services violated section 15(1).
This, however, may not require
interpreters in all medical situ
ations; the standard of "effec
tive communication" is flex
ible, taking into consideration
the complexity and importance
of the information to be com
municated, the context in
which the communications

take place, and the number of
persons involved.

[[In confirming the
Charter's objective of
securing substantive
equality, the Court

places on governmenta
positive obligation to
design its benefits in a

mannerthat
incorporates the long
standing human rights

principles of
accommodation to

ensure that the benefit
is inpractice accessible

to disadvantaged
groups.

This analysis places on
government a clear and posi
tive obligation to ensure that
in drafting legislation it must
have an expansive under
standing of what constitutes
the "benefit of the law".
Moreover, in confirming the
Charter's objective of secur-

. ing substantive equality, the
Court places on government
a positive obligation to de
sign its benefits in a manner
that incorporates the long
standing human rights prin
ciples of accommodation to
ensure that the benefit is in
practice accessible to disad
vantaged groups.

This obligation to prevent
adverse-effects discrimina
tion is especially relevant to
the disabled, as the Court
noted that discrimination of
ten arises not from singling

out the disabled for special
treatment, but from the exact
reverse-from the govern
ment's failure to understand and
address the adverse effects on
the disabled caused by laws of
general application.

Eldridge, then, is significant
for equality seekers because it
more concretely articulates the
government's positive obliga
tions under the Charter. The
decision may also be helpful in
spurring the government to take
its constitutional obligations
seriously in the course of de
signing its legislative schemes
to comply with the Charter. If
the decision can help equality
seekers ensure that legislation
is designed consistently with
the government's proactive ob
ligations to consider accommo
dative measures, it may help
provide a practical solution
while preempting the need to
bring expensive and time-con
suming litigation. .,

Mary Cornish is a senior
partner with Cavalluzzo
Hayes Shilton McIntyre &
Cornish.

Fay Faraday is a lawyer with
Cavalluzzo Hayes Shilton
McIntyre & Cornish.
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THE DIFFERENCE DILEMMA: THE
SUPREME COURT AND EQUALITY
RIGHTS IN 1997

An examination of the Su
preme Court of Canada's 1997
statistics relating to Charter
section 15 decisions may lead
to a completely false conclu
sion. Three section 15 deci
sions, each unanimous in re
sult, each penned by a single
author. The appearance is that
of a united Court with a con
sistent methodology.

Thefacade ofunanimity
achievedin 1997was

basedon the result only.
The Court hadmanaged
to distillfour tests into

three, butwas still
divided4-4-1 on the
appropriate section

15(1)analysis. There
was still no majority, let

alone unanimity.

One year earlier, the Court
had been splintered four ways
in its section 15 analysis, and
the lack of any clear majority
resulted in uncertainty and
confusion in lower courts. The
legal community looked for
ward to the day when a single
analysis might be adopted by
a clear majority. Given the di
visions only one year earlier, a
unanimous judgment seemed
an impossible dream.

The statistics do not, how
ever, reveal the tru~ story. The
facade of unanimity achieved
in 1997 was based on the result

only. The Court had managed
to distiII four tests into three,
but was stilI divided 4-4-1 on
the appropriate section 15(1)
analysis. There was still no
majority, let alone unanimity.
Yet the fact that a unanimous
result was achieved in all three
cases must raise the question
of whether the philosophical
divisions which characterized
the Court's decisions the pre
vious year are reaIly all that
significant or even relevant.

THE EATON CASE

The first section 15 case,
Eaton v. Brant County Board
of Education, concerned the
provision of special education
for mentaIly disabled children
in the public school system. It
was one of those rare cases in
which a unanimous Supreme
Court of Canada reversed the
decision ofa unanimous Court
of Appeal, which had itself re
versed the decision of a unani
mous Divisional Court.

The case concerned a 12
year-old girl with cerebral
palsy, who was unable to
speak, or to use sign langlJage
meaningfully. She had no es
tablished alternative commu
nication system. When she
began kindergarten in the pub
lic school system, she was
placed on a trial basis in her
neighborhood school. A full
time educational assistant,
whose principal function was
to attend to her special needs,
was assigned to her class
room. A number of concerns
arose as to the appropriate
ness of her continued place
ment in a regular classroom,
and the teachers and assist-

ants concluded, after three
years of experience, that the
placement was not iil her best
interest and might weIl harm
her. Her parents did not agree
with this assessment.

Through a series of admin
istrative hearings and appeals,
the determination was made
that she should be placed in a
special education class. The
parents applied for judicial re
view to the Divisional Court,
which dismissed the applica
tion. The Court of Appeal al
lowed a subsequent appeal
and set aside the tribunal or
der. The issue was whether the
placement of a child in a spe
cial education program con
trary to her parents' wishes
infringed section 15(1) of the
Charter. The Court of Appeal
had concluded that the Char
ter mandated a presumption in
favour of integration, and that
the tribunal had erred in failing
to take this presumption into
account when assessing the
proper place for this student.

[T]he purpose ofsection
15(1) oftheCharter is

notonly to prevent
discrimination by the

attribution of
stereotypical

characteristics to
individuals, butalso to a
ameliorate the position

ofgroups within
Canadian society who

have suffered
disadvantage by
exclusionfrom

mainstream society as
has been the case with

disabledpersons.

In the Supreme Court of
Canada, Mr. Justice Sopinka
began by acknowledging that
"there has not been unanimity
in the judgments of the Court
with respect to all the princi
ples relating to the application
of section 15 of the Charter".
In this case, however, the issue
could be resolved "on the ba
sis of principles in respect of
which there was no disagree
ment". The Court stated: "The
principles that not every dis
tinction on a prohibited
ground will constitute dis
crimination and that, in gen
eral, distinctions based on pre
sumed rather than actual char
acteristics are the haIlmarks of
discrimination have a particu
lar significance when applied
to physical and mental disabil
ity. Avoidance of discrimina
tion on this ground wiII fre
quently require distinctions to
be made taking into account
the actual personal character
istics of disabled persons".

This emphasizes that the
purpose of section 15(1) of the
Charter is not only to prevent
discrimination by the attribu
tion of stereotypical character
istics to individuals, but also
to a ameliorate the position of
groups within Canadian soci
ety who have suffered disad
vantage by exclusion from
mainstream society, as has
been the case with disabled
persons.

While concern for the elimi
nation of discrimination based
on stereotypical attitudes and
assumptions relating to the
effect of disability on ability is
one of the objectives of sec
tion 15(1), the Court noted that
the "other equally important
objective seeks to take into
account the true characteris
tics of this group" to enable
them to participate in and en
joy all of society's benefits.

continued on page 82
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THE DIFFERENCE DILEMMAfrom page 81
The Court stated: "It is the fail
ure to make reasonable accom
modation, to fine tune society
so that its structures and as
sumptions do not result in a
relegation and banishment of
disabled persons from partici
pation, which results in dis
crimination against them ... The
discrimination inquiry which
uses 'the attribution of stere
otypical characteristics' rea
soning as commonly under
stood is simply inappropriate
here '" It is recognition of the
actual characteristics, and rea
sonable accommodation of
these characteristics, which is .
the central purpose of section
15(1) in relation to disability".

Accordingly, the Court
held that disability, as a prohib
ited ground, differs from other
enumerated grounds such as
race or sex because there is no
individual variation with re
spect to these grounds. To say
that the government should
not make stereotypical as
sumptions on the basis of race
or sex means that the govern
ment should not take into ac
count an individual's race or
sex when determining their
entitlement to government
benefits. But the obligation to
accommodate disability means
that the government must take
into account an individual's
actual disability in order to
enable that individual to ac
cess government benefits. The
Court explained this by refer
ence to the "difference di
lemma~': "whereby segregation
can be both protective of
~qualityand violative ofequal
ity depending upon the per
son and the state of disability.
In some cases, special educa
tion is a necessary adaptation
of the mainstream world which
enables some disabled pupils
access to the learning envi
ronment they need in order to
have an equal opportunity in

education. Also while integra
tion should be recognized as
the norm of general applica
tion because of the benefits it
generally provides, a pre
sumption in favour of inte
grated schooling would work
to the disadvantage of pupils
who require special education
in order to achieve equality. In
tegration can be either a ben
efit or a burden depending on
whether the individual can
profit from the advantages that
integration provides".

[lnEaton], the Court
rejected the Courtof

Appealsconclusion that
section 15mandates a

presumption infavour of
integration, a

presumption that can be
displacedby the parents
consent to asegregated

placement.

Unlike the Court ofAppeal,
the Supreme Court was satis
fied that the tribunal had given
thorough and careful consid
eration to the placement that
would be in the child's best
interests from the standpoint
of receiving the benefits that
education provides. It found
that the tribunal had consid
ered her special needs and her
three years experience in a
regular class and that it "strove
to fashion a placement that
would accommodate those
special needs and enable her
to benefit from the services
that an educational program
offers" without "segregating
her in the theoretically inte
grated setting".

Having satisfied itself that

the tribunal had considered
which placement was superior
and concluded that the best
possible placement was in a
special class, the Court held
that such a determination
could not amount to discrimi
nation within the meaning of
section 15 of the Charter be
cause "it seems incongruous
that a decision reached after
such an approach could be
considered a burden or a dis
advantage imposed on a
child". The Court rejected the
Court of Appeal's conclusion
that section IS mandates a pre
sumption in favour of integra
tion, a presumption that can be
displaced by the parent's con
sent to a segregated place
ment. The issue to be consid
ered in this context is the best
interest of the child, "unen
cumbered by a presumption".

In hearing this case, the Su
preme Court heard argument
from intervenors representing
advocacy groups for the disa
bled on both sides of the inte
gration question. Some argued
that integration was virtually
always the correct approach,
while others supported the
position that disabled indi
viduals (or their parents acting
in their best interests) should
have the choice of either inte
grated or special facilities. The
Court's conclusion recognized
that the answer lay in the indi
vidual assessment ofeach per
son's particular disability to
determine what facilities
would best accommodate their
special needs. This will often
be a difficult task, as the tribu
nal must consider the evi
dence of the professional edu
cators and the parents, who
may not see eye to eye on the
issue ofthe best interest of the
child.

THE BENNER CASE

The second case, Benner v.

Secretary ofState ofCanada,
concerned the rights of chil
dren born outside of Canada
before February 15, 1977. The
Citizenship Act provided that
persons born abroad before
that date would be granted citi
zenship on application if born
of a Canadian father but would
be required to undergo a secu
rity check and to swear an oath
if born of a Canadian mother.
The issue was whether the
treatment accorded tochildren
born abroad to Canadian moth
ers before February 15, 1977
by the Citizenship Act in
fringed section 15(1) of the
Charter because it discrimi
nated on the basis of sex.

In analyzing the section IS
issue Mr. Justice Iacobucci,
writing on behalfof the Court,
began with a consideration of
the various approaches to
section 15 which had devel
oped in the cases decided pre
viously. The first approach set
out in Mr. Justice Iacobucci's
decision was that adopted by
McLachlin and Sopinka H. in
Miron v. Trudel, which set out
the following test for discrimi
nation under section 15( 1):
"The analysis under section
15(1) involves two steps. First,
the complainant must show a
denial of 'equal protection' or
'equal benefit' of the law, as
compared with some other per
son. Second, the claimant must
show that the denial consti
tutes discrimination. At this
second stage, in order for dis
crimination to be made out, the
claimant must show that the
denial rests on one of the
grounds enumerated in sec
tion 15( 1) or an analogous
ground and that the unequal
treatment is based on the
stereotypical application of
presumed group or personal
characteristics. Ifthe claimant
meets the onus under this
analysis, violation of section
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15(1) is established".

Once we departfrom the
textofthe Charter, we
are left to wonderhow
an unelectedcourt can

discern as vague a
conceptas "societal
significance" without

imposing theirpersonal
beliefs.

This test is substantially
similar to the test outlined by
Cory and Iacobucci H. inEgan
v. Canada, which was decided
at the same time as Miron v.
Trudel. The primary difference
between the two approaches
is Justice McLachlin's require
ment that the unequal treat
ment be based on the "stere
otypical application of pre
sumed group or personal char
acteristics". Cory and
Iacobucci H. do not make ex
plicit reference to this require
ment, although it is probably
not a significant difference
since both tests have always
lead to the same result.

The second approach to
section 15 focuses on the "rel
evance" of a distinction to the
purpose of the legislation. This
approach, favoured by Lamer
C.J.c. and La Forest, Gonthier,
and Major n., requires an
analysis of the "nature of the
personal characteristic and its
relevancy to the functional
values underlying the law" in
order to make a finding of"dis
crimination". It is not enough
that the denial of equality be
based on an enumerated or
analogous ground, since the
same ground may be discrimi
natory in some cases but not
in others depending on the
context. The grou'nd of dis
tinction must also be irrelevant

to the values underlying the
legislation or section 15(1) will
not be violated.

A third approach to section
15 analysis is found in the rea
sons ofL'Heureux-Dube J. in
Miron. According to this third
methodology, once a distinc
tion has been shown to result
in the denial of one of the four
equality rights on the basis of
membership in an identifiable
group, the distinction must
then be shown to be discrimi
natory. This will require deter
mining that it is "capable of
either promoting or perpetuat
ing the view that the individual
adversely affected by this dis
tinction is less capable, or less
worthy of recognition or value
as a human being or as a mem
ber of Canadian society,
equally deserving of concern,
respect, and consideration".
Making this determination will
require consideration of both
the group adversely affected
by the distinction and the na
ture of the interest adversely
affected by it. The interaction
of the group's social vulner
ability, in light ofthe social and
historical context, and the con
stitutional and societal signifi
cance of the interest will deter
mine whether the impact of the
distinction constitutes dis
crimination.

This third approach taken
by L'Heureux-Dube seems to
be very similar to the approach
taken by McLachlin and Cory
JJ. in their analysis. L'Heureux
Dube appears to accept their
analysis but retains the flexibil
ity to expand section 15 of the
Charter beyond the enumer
ated and analogous grounds
in circumstances where, in her
view, the interest adversely af
fected by the legislation has
"societal significance". The
source for determining
whether a particular interest
has "societal significance" is
left unstated in her analysis.
Perhaps that source may be

the text of the Charter itself,
although it seems unnecessary
to supplement other Charter
rights by incorporating them
into the section 15 analysis.
Once we depart from the text
of the Charter, we are left to
wonder how an unelected
court can discern as vague a
concept as "societal signifi
cance" without imposing their
personal beliefs.

[lnBenner, the Coult
observedthat] the

CitizenshipActcontinued
to establish "two classes
ofpersons born abroad

wishing to become
citizens: those whose
Canadianparentwas
male andthose whose
Canadianparentwas

female ... This
legislation continues to
suggest that, at least in
some cases, men and

women are notequally
capable ofpassing on

whatever it takes to be a
good Canadian citizen".

While the Court could not
agree to a single approach to
section 15 of the Charter, the
Court was unanimous that, "no
matter which test is applied",
the law in issue infringed sec
tion 15 of the Charter. If "rel
evance" was a factor to be
considered, the Court con
cluded that the gender of a citi
zenship applicant's Canadian
parent has nothing to do with
the values underlying the Citi
zenship Actand is irrelevant to
the quality of one's candidacy

for Canadian citizenship.
IfL'Heureux-Dube 1. 's ap

proach were taken, the Court
concluded that "the effects of
these distinctions can be ex
tremely severe", and "I cannot
imagine an interest more fun
damental to full membership in
Canadian society than Cana
dian citizenship".

If the Court required a
showing that the unequal
treatment was "based on the
stereotypical application of
presumed group or personal
characteristics", the Court
concluded that the Act main
tained the stereotype that citi
zenship was inherited from the
father and that women were
incapable of passing their citi
zenship to their children un
less there was nolegitimate fa
ther from whom the child could
acquire citizenship.

The Court concluded that
the law infringed section 15 of
the Charter because it denied
access to benefits of citizen
ship on the basis of the gen
der of the applicant's Cana
dian parent. While the appli
cant's own gender was not a
factor, the legislature could
not circumvent the require
ments of section 15 by super
imposing the discrimination
against the parent on the child.
The Citizenship Act contin
ued to establish "two classes
of persons born abroad wish
ing to become citizens: those
whose Canadian parent was
male and those whose Cana
dian parent was female ... This
legislation continues to sug
gest that, at least in some
cases, men and women are not
equally capable of passing on
whatever it takes to be a good
Canadian citizen".

ELDRIDGE V. B.C.
The third equality case,
Eldridge v. British Columbia,
like theEaton case, was adis
ability case. And if the Eaton

continued on page 84
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THE DIFFERENCE DILEMMAfrom page 83
case was met with less than full
enthusiasm from the advo
cates for the disabled,
Eldridge was universally
hailed as a major triumph.

While the result in the
E~dridgecase is certainly
significant in terms of

section 15analysis, the
mostsignificantaspect
ofthis case may well

prove to be its extension
ofthe definition

of/governmentaction"
to includeprivate

entities like hospitals
which are implementing
aspecific government

policy orprogram.

The Eldridge case con
cerned the provision of medi
cal services in British Colum
bia. Each of the appellants was
born deaf and their preferred
means of communication was
sign language. Their complaint
was that the provincial health
insurance plan did not cover
language interpretation for the
deaf. As such, they were un
able to communicate with their
doctors and other health care
providers. The issue was
whether the health insurance
plan discriminated on the ba
sis of disability contrary to
section 15 of the Charter be
cause it did not cover lan
guage interpretation for the
deaf.

The Court concluded that,
while the legislation establish
ing the health insurance
scheme did not itself infringe
section 15 of the Charter, the

failure of hospitals to provide
such services did. The failure
of the legislation to provide
expressly for sign-language
interpretation as a medically
required service was not an
infringement of section 15 be
cause hospitals were provided
with broad discretion to pro
vide medical service delivery.
The obligation fell on the hos
pitals, as the vehicle chosen
by the legislature to provide
access to medical services,
and to ensure that such serv
ices were distributed in a man
ner consistent with the re
quirements of section 15. This
obligation included the provi
sion of sign-languageinterpre
tation services for deaf pa
tients.

Once again the Court went
through the motions of repeat
ing the three approaches to
section IS, and concluded that
"the same result is reached re
gardless of which of these ap
proaches is applied". As in the
Eaton case, the Court stressed
that "the discrimination does
not lie in the attribution of un
true characteristics to the disa
bled individual. Rather, it is the
failure to make reasonable ac
commodation, to fine-tune so
ciety so that its structures and
assumptions do not result in
the relegation and banishment
of disabled persons from par
ticipation, which results in dis
crimination against them".

While the result in the
Eldridge case is certainly sig
nificant in terms of section IS
analysis, the most significant
aspect of this case may well
prove to be its extension of the
definition of"government ac
tion" to include private entities
like hospitals which are imple
menting aspecific government
policy or program. In previous
decisions, a majority of the
Court had concluded that
hospitals were not govern-

ment actors within the mean
ing of section 32 of the Char
ter, and accordingly theirman
datory retirement policies were
not subject to section 15
(Stoffman v. Vancouver Gen
eral Hospital, [1990] 3 S.C.R.
483).

In Eldridge, the Court con
cluded that "a private entity
may be subject to the Charter
in respect of certain inherently
governmental actions". The
rationale for this conclusion
was that governments
"should not be allowed to
evade their constitutional re
sponsil;>iIities by delegating
the implementation of their
policies and programs to pri
vate entities".

The Court distinguished
between "government" enti
ties, which are subject to the
Charter regardless of the na
ture of the activity in which
they are enga&ed, and "pri
vate" entities which may at
tract Charter scrutiny with re
spect to a particular activity
that can be described as gov
ernmental. In the latter case,
one must "scrutinize the qual
ity of the act at issue, rather
than the quality of the actor".
Hospitals would not be sub
ject to the Charter when imple
menting a mandatory retire
ment scheme for hospital staff,
since this is a matter of "inter
nal hospital management". In
contrast, the purpose of the
Hospital Insurance Act is to
provide particular services to
the public. Although the ben
efits of that service are deliv
ered and administered from
private institutions it is gov
ernment, not hospitals, that is
responsible for defining both
the content of the service to
be delivered and the persons
entitled to receive the service.
Accordingly, the Court con
cluded "the structure of the
Hospital Insurance Act re-

veals, therefore, that in provid
ing medically necessary serv
ices, hospitals carry out a spe
cific governmental objective ...
Hospitals are merely vehicles
the legislature has chosen to
deliver this program". The
Court concluded that al
though "the system has re
tained some of the trappings of
the private insurance model
from which it derived, it has
come to resemble more closely
a government service than an
insurance scheme".

CONCLUSION
Based on the results of the
1997 term, it appears that the
differences between the three
approaches to equality re
vealed in the Supreme Court
cases in 1995 may not be as
significant as cases likeMiron
and Egan suggested. Miron
and Egan both considered the
definition of the word
"spouse" and whether it
should be extended to include
common-law spouses (Miron)
and same-sex partners (Egan).
The divisions on the Court in
those cases may stem more
from specific and fundamental
views regarding the definition
of"spouse" than from any real
difference in general philo
sophical approach to equality.
Ifthis is correct, we would ex
pect to see an evolution toward
a single approach. Given the
change in the composition of
the Court in 1998, it will be in
teresting to see whether these
differences continue, or
whether a clear majority devel
ops in favour of a single analy
sis. ..

Robert E. Charney is
Counsel with the
Constitutional Law Branch
of the Ministry ofthe
Attorney General ofOntario.
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LOOKING AT THE INDIVIDUAL
OR THE GROUP WHEN ASSESSING
DISADVANTAGE IN CHARTER
LITIGATION
BY RAJ ANAND &MOHAN SHARMA

THE CREATION OF ANALOGOUS
SUBGROUP VS. AREUANCE ON
STATISTICAL EVIDENCE OF
DISADVANTAGE
The creation of analogous
grounds generally requires a
finding of a "discrete and in
sular minority" and/or "the
stereotypical application of
presumed group or personal
characteristics", which sug
gests a cluster of individuals
who uniquely share personal
characteristics, and that it is
these characteristics which
distinguishes them from all
others. This task of recogniz
ing and defining analogous
grounds into distinct groups
has been problematic for the
Court when overlapping
grounds of discrimination are
not acknowledged.

Three cases illustrate how
the ability to carve out a sub
group of individuals based on
personal characteristics
shared among members of
protected groups can be de
terminative. The Court's reluc
tance to recognize the shared
personal characteristics as
defining an analogous group
has been an obstacle in two
such cases, and can be com
pared with a decision where
the Court was able to define a
new subgroup entitled to
Charter protection. Recogni
tion of these subgroups would
further the anti-discrimination
objectives of the Charter, but
is not accomplished because
of the categorical group ap
proach which predominates
Charter analysis. I will first
review one case where a sub-

group was defined by the
Court as being analogous, and
compare it with two other
cases where the Court
focussed its analysis on the
traditional enumerated and
analogous grounds.
Dartmouth/Halifax County
Regional Housing
Authority v. Sparks
The personal characteristic of
public housing tenancy was
found to be an analogous sub
group by the Nova Scotia
Court of Appeal. This case
shows how a Charter claim
can succeed where the sub
group is recognized. In
Dartmouth/Halifax County
Regional Housing Authority
v. Sparks, I a single, black
mother and her two children
had been public housing ten
ants for over ten years. The
Residential Tenancies Act
gave tenants with five years'
possession a security of ten
ure such that they may only be
evicted if a judge is satisfied
that the tenant is in breach of
his or her obligations. How
ever, there was an exception
for public housing tenants
which stated that, in such
cases, the terms of the lease
prevailed. In this case, the pub
lic housing tenant was only
afforded one month's notice
and no "cause" was alleged.
The public housing exception
was challenged as infringing
the tenant's section 15 equal
ity rights on the basis of race,
sex, and income.

The evidence presented
showed that public housing
tenants were disproportion-

ately comprised of women,
blacks, and social assistance
recipients. Therefore, the
group entitled to protection
was argued to be public hous
ing tenants. That is, the per
sonal characteristic of public
housing tenancy overlapped
with the protected grounds of
sex, race, and source of income.
The respondent argued, how
ever, that public housing ten
ancy is not a "personal char
acteristic." In finding that ten
ancy is a personal characteris
tic, the Nova Scotia Court of
Appeal stated: "The phrase
'based on grounds relating to
personal characteristics' as
used in theAndrews case can
not be taken to mean that the
personal characteristics must
be explicit on the face of the
legislation, nor that the legis
lation must be manifestly di
rected at such characteristics.
Such an interpretation would
fly in the face of the effects
based approach to the Char
ter espoused by the Supreme
Court ofCanada."

"It is clear that a determina
tion of the constitutionality of
legisll:ltion must take account
of both the purpose and ef
fects of the legislation."

The Court held that the
challenged sections of the leg
islation "deny benefits to a
certain group of the popula
tion (public housing tenants)
while extending them to oth
ers." Such a distinction has the
effect of discriminating
"against public housing ten
ants who are a disadvantaged
group analogous to the his
torically recognized groups
enumerated in s. 15(1)." In find
ing an analogous group, the
Court stated, "the public hous
ing group as a whole is histori
cally disadvantaged as a result
of the combined effect of sev
eral personal characteristics
listed in s. 15(1)."

The ability of the Court to
carve out this subgroup of

disadvantaged individuals,
based on the fact that this char
acteristic overlapped with
grounds already protected,
was therefore crucial to the
Charter claimant's success.
The Court did not require a
showing that the legislation
made a distinction on an estab
lished enumerated or analo
gous ground. The fact that
public housing tenancy over
lapped with other protected
grounds was sufficient. There
fore, through the recognition
of this personal characteristic
among already protected
groups, an analogous sub
group was defined. However,
other cases have been more
onerous in their evidentiary
requirement of establishing
the existence of an analogous
ground.

East York (Borough) v.
Ontario (Attorney General)
In the Ontario Court of Ap
peal decision of East York
(Borough) v. Ontario (At
torney General),2 (the
Megacity case), it was ar
gued that the personal char
acteristic of political power
lessness was aggravated by
the City of Toronto Act,
1997. According to this leg
islation and the population
demographics of the new city
of Toronto, the ratio between
voters and elected representa
tives would increase signifi
cantly. More voters would be
represented by fewer city
councillors. Since Toronto, as
compared to other surround
ing municipalities, is dispro
portionately made up ofmem
bers of protected groups who
lack political power (i.e., single
mothers, visible minorities, the
disabled, etc.), it was argued
that the new legislation creates
a burden among several analo
gous and enumerated groups
who reside in Toronto which

continued on page 86



EQUALITY RIGHTS

ASSESSING DISADVANTAGE IN CHARTERLlTIGATIONfrom page 85

--

does not exist in the surround
ing municipalities. It was the
lack of "effective representa
tion" which constituted the
burden.

One ofthe very reasons
for protecting minorities

anddisadvantaged
groups through the
Constitution is to

recognize their inability
to achieve equal rights
through the legislative

process. Ifthis were not
the case, these groups

wouldnot have to resort
to theCharter's

protectionfor relieffrom
oppressive legislation,
andcouldsimply vote

for elected
representatives to

effectuate the desired
change.

The case is similar to
Sparks in that a group of indi
viduals who lack political
power sought to be defined as
an analogous subgroup,
based on the fact that groups
already protected by the Char
ter lack political power. It can
be taken as a fact that political
powerlessness is a trait that
overlaps among most, if not
all, enumerated and analogous
groups protected by the Char
ter. One of the very reasons for
protecting minorities and dis
advantaged groups through
the Constitution is to recog
nize their inability to achieve
equal rights through the legis-

lative process. If this were not
the case, these groups would
not have to resort to the Char
ter sprotection for relief from
oppressive legislation, and
could simply vote for elected
representatives to effectuate
the desired change.

However, the Court in
Megacity did not accept that
the legislation negatively af
fected members of a protected
group. The Court stated: "The
levels of governance and insti
tutional responsibility have
been changed within [the
city's] boundaries, but those
changes cannot be described
as a distinction based on stere
otypical assumptions about
disadvantaged groups. Fur
ther there was nothing beyond
speculation to show discrimi
natory impact on any disad
vantaged group. The theoreti
cal concern that adjustments
in the ratios would negatively
impact on the access ofdisad
vantaged groups to the
elected representatives in the
new City of Toronto did not
meet the burden of proof of s.
15."

Had the Court framed its
analysis around a subgroup of
individuals who lack political
power, comprised of members
of enumerated or analogous
grounds, rather than requiring
that statistical evidence be
produced establishing that
minorities and disadvantaged
groups lack political power, the
Court's conclusion may very
well have been different. The
direct result of the legislation
is to reduce the political power
of those who already lack such
power. Indeed, had the Court
recognized political power
lessness as an analogous sub
group, it may have been satis
fied that the ratios ofdecreased
access to city councillors was
a sufficient burden to justify a
finding ofdiscrimination. The

Court's focus on the enumer
ated and analogous grounds,
however, makes this conclu
sion impossible.

Clark v. Peterborough
Utilities Commission

A final case worthy of com
ment is Clark v. Peterborough
Utilities Commission,3 a case
heard by the Ontario Court
(General Division) and on ap
peal to the Court of Appeal. In
this case, a section 15 chal
lenge was brought against a
mandatory deposit policy of
the Peterborough Utilities
Commission from tenants who
could not show a "satisfac
tory payment history." The
policy applied only to tenants.
Two recipientsofsocial assist
ance challenged the policy as
infringing their right to equal
ity, arguing that "the applica
tion of the deposi t requirement
to tenants and not to home
owners results in a dispropor
tionate number of members of
disadvantaged groups being
required to provide the de
posit."

The applicants relied on
Sparks and presented statisti
cal evidence showing that
women, the disabled, visible
minorities, Aboriginal people,
and single mothers dispropor
tionately fell below the Low
Income Cut-Offs (LlCO) estab
lished by Statistics Canada.
Evidence was also presented
showing tenants in Peterbor
ough to be disproportionately
below the LICO. As such, the
disadvantage suffered, namely
the inability to provide a de
posit due to poverty, is dispro
portionately endured by ten
ants who are disproportion
ately made up of groups pro
tected by the Charter. In es
sence, the claimants were seek
ing to characterize low-income
tenancy as an analogous
ground based on its overlap

with enumerated and analo
gous grounds.

The Court based its deci
sion on the fact that the policy
only applied to tenants who
had a poor credit history, and
that deposits were only re
quired in such instances. The
Court stated that low-income
people should not be assumed
to have less satisfactory pay
ment histories. As such, the
Court could not conclude that
the policy adversely affects
persons based on personal
characteristics. The Court,
therefore, found it unneces
sary to consider whether low
income tenants constituted an
analogous ground.

We would argue, however,
that the case was wrongly de
cided for the following reason.
First, the Court failed to define
the analogous ground. Since
low-income tenants are dispro
portionately comprised of
people who are members of
enumerated or analogous
grounds, the personal charac
teristic of being a low-income
tenant is an analogous
ground. Second, had the
Court made this initial finding,
it would have then been able
to find the correct distinction
being made, namely, that be
tween low-income tenants
who have unsatisfactory pay
ment histories as compared to
homeowners who similarly
have unsatisfactory payment
histories. The distinction is
based on tenancy, not on
whether tenants are able to pay
their bills. This fact is clear
given that the policy does not
apply to homeowners. Third,
the distinction creates a disad
vantage because it deprives
low-income tenants who have
poor payment histories of ac
cess to a necessary service
when homeowners with poor
payment histories are not simi
larly deprived.
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An examination ofthe
group can result in
significantnegative
consequencesfor

members ofaprotected
group. This is because

currentCharteranalysis
assumes that the remedy
for aCharter claimant is
goodfor all members of
the affected group. In

companson, an
examination ofthe

individual, may lead to a
Charter claim being

unsuccessful when most
members ofaprotected

group couldbe
alleviatedfrom the

challengedburden or
disadvantage.

Based on these arguments,
the Court's error stems from its
failure to recognize an analo
gous subgroup based on a per
sonal characteristic which
overlaps several enumerated
and analogous groups. The
Court would have been able to
draw the correct comparison
groups had it recognized low
income tenants as an analo
gous group. Rather, the Court
focussed its analysis on re
viewing the evidence of the
protected groups-the disa
bled, visible minorities,
women, single mothers, and
Aboriginal peoples. The Court
then relied on Symes for the
proposition that clear evi
dence of adverse effects must
be established. However, the
policy distinction directly af-

fected low-income tenants,
and only had adverse effects
on the underlying disadvan
taged groups. In order for the
distinction to be considered a
direct distinction, the Court
had to first find that low-in
come tenants are an analo
gous group. As this was not
done, success eluded the
claimants.

To summarize, depending
on whether an analogous sub
group is defined as comprising
an individual personal charac
teristic which overlaps among
other protected groups, a
Charter claim is more likely to
succeed. This is evident from
a comparison of the decision
i1 Sparks with those in
Megacity arxl Clark. In
Sparks, the analogous sub
group was defined and com
parisons were easily made.
However, in Megacity and
Clark, the respective analo
gous subgroups were not de
fined. Both Courts were pre
vented from finding discrimi
nation because ofa lack of sta
tistical evidence showing that
the already recognized groups
were further disadvantaged.
However, if the respective
Courts had made an initial de
termination of the disadvan
tage actually suffered, and
thereby defined a subgroup of
individuals analogous to those
enumerated under section 15,
the outcome of each case
would have arguably been dif
ferent.

CONClUSION

In Eaton, the Supreme Court
of Canada has established a
different test for examining
burdens or disadvantage
based on the ground of dis
crimination alleged. For dis
ability, it is clear that the indi
vidual is to be examined. For
other grounds, a group analy
sis is appropriate. However,
this classification departs from
previous Charter analysis

which suggests that, in some
cases, the individual has been
examined.

The effectofstarting a
section 15claim by

defining asubgroup is
to clearly define the

disadvantage suffered
byfocussing on the

disadvantage, not the
traditional enumerated
oranalogous grounds.
This approach is one
which bestmeets the
anti-discrimination

objectives oftheCharter.

An examination of the
group can result in significant
negati ve consequences for
members of a protected group.
This is because current Char
ter analysis assumes that the
remedy for a Charter claimant
is good for all members of the
affected group. In comparison,
an examination of the indi
vidual, may lead to a Charter
claim being unsuccessful
when most members of a pro
tected group could be allevi
ated from the challenged bur
den or disadvantage. Judicial
economy and access to justice
principles ought to ensure that
overemphasis is not placed on
individual considerations
when a successful claim which
can benefit the group is made
out. Several approaches have
been suggested for future sec
tion 15 cases. An approach
which achieves substantive
equality and which is reflective
of the principles of access to
justice and judicial economy,
we argue, is the most desirable
approach. Such a goal would

be to give true effect to the
equality provisions of the
Charter.

One such approach is for
the Court to more readily rec
ognize discrete analogous
subgroups. An analogous
subgroup would be defined by
a personal characteristic that
exists among several enumer
ated or analogous grounds.
The effect of starting a section
15 claim by defining a sub
group is to clearly define the
disadvantage suffered by
focussing on the disadvan
tage, not the traditional enu
merated or analogous
grounds. This approach is one
which best meets the anti-dis
crimination objectives of the
Charter.

NOTES
1. (1993),101 D.L.R. (4th

) 224
(N.S. CA.).
2. (1997),153 D.L.R. (4th) 299
(CA.).
3. (1995),24 OR (3d) 7 [here
inafter Clark).

Raj Anand is a partner with
the Toronto office ofScott &
Aylen and aformer Chief
Commissioner of the Ontario
Human Rights Commission.

Mohan Sharma is a lawyer
with Scott & Aylen.



DIVISION OF POWERS

GROUNDHOG DAY AT THE SUPREME
COURT: THE FEDERAL CRIMINAL LAW
POWER AUTHORIZES THE
REGULATION OF TOXIC SUBSTANCES
HARMFUL TO THE ENVIRONMENT
BY JEAN LECLAIR

Environmental protection is
not a sufficiently specific sub
ject matter to allow for its ex
clusive allocation to one level
of government. Rather, it is a
composite ensemble of widely
heterogeneous fields of law.
This explains the Supreme
Court's refusal to qualify envi
ronmental protection as a mat
ter of national interest falling
under the exclusive jurisdic
tion of the Federal Parliament
pursuant to the POGG. 1 Both

[T]he Supreme Court
hasjust recognized, in

Hydro-Quebec, that
section 91(27) does

authorize the Federal
Parliament to adopt

whatcomes very close to
being qualifiedas a
regulatory regime of

toxic substances.

levels of government are thus
able to legislate on matters in
volving the protection of the
environment. The distinct na
ture of the legislative fields
enumerated in sections 91 and
92 of the Constitution Act,
J867 will determine the type of
environmental concerns
which both levels of govern
ment are authorized to take into
account in the exercise of their
respective powers.

For the Federal Govern
ment, the approach adopted in
Friends of the Oldman River
constituted an obstacle to the
adoption of an exhaustive
regulatory regime of local and
interprovincial activities likely
to pollute the environment.
Indeed, the "narrowness" of
the Federal Parliament's pow
ers (91(9), (IQ), (12), (13), and
92(l0)a) to c), etc.) hampers its
ability to establish such a re
gime.2 Only the criminal law
power-section 91(27) of the
Constitution-would have
enabled it to achieve this ob
jective as long as it could be
interpreted as permitting the
regulation-and not simply
the prohibition-of sub
stances liable to harm human
health or to deteriorate the
environment. In a 5-4 majority
decision, the Supreme Court
has just recognized, in Hydro
Quebec, that section 91 (27)
does authorize the Federal Par
liament to adopt what comes
very close to being qualified as
a regulatory regime of toxic
substances.

THE MAJORITY DECISION
In Hydro-Quebec, the consti
tutional validity of sections 34
and 35 of the Canadian Envi
ronmental Protection Act and
of an interim order adopted
pursuant to it were challenged.
These provisions established
a mechanism enabling the iden
tification of toxic substances.
They also authorized the Min
ister of the Environment to
make regulations concerning

any possible use of those
substances. Failure to comply
with the regulations consti
tuted an offence.

La Forest J., speaking for
the majority, concluded that
the challenged provisions
were validly enacted under
section 91 (27) of the Constitu
tion because they prohibited,
except in accordance with
specified terms and condi
tions, the introduction of toxic
substances into the environ
ment. As such, they pursued
a legitimate public objective,
Le., the protection of the envi
ronment. And, according to La
Forest J., the "stewardship of
the environment" is one of
"the fundamental valuers] of
our society", such as the pro
tection of human life or health,
which the criminal law power
aims to protect (para. 43).

Asfor the broad
wording ofthe law, such

was no obstacle to its
constitutionality....

Requiring more
precision could

"frustrate the legislature
in its attempt to protect
the public against the
dangersflowingfrom

pollution".

In coming to this conclu
sion, La Forest J. insisted on
the broad latitude conferred
on the Federal Parliament by
section 91(27) in the determi
nation of the evils it wishes to
suppress and on the extent of
blameworthiness that it
wishes to attach to a criminal
prohibition. Essentially, as he
bluntly puts it, "all one is con
cerned with is colourability"
(para. 38). According to him, a

careful reading of the law
proved that it was confined to
matters within the criminal law
power ofParliament (paras. 46
and 72).

The challenged provisions
did not constitute an infringe
ment of the regulatory powers
allocated to the provinces by
the Constitution. They dealt
only with the control of toxic
substances-allowing for
their release into the environ
ment under certain restricted
circumstances-through "a
series of prohibitions to which
penal sanctions [were] at
tached" (para. 51). TheActdid
not bar the use or manufacture
of all chemical products.
Rather it was aimed at those
substances that are dangerous
to the environment, sub
stances that are "toxic in a real
sense" (para. 60). In short, the
Act provided for "a limited
prohibition applicable to a re
stricted number of sub
stances" (para. 62).

As for the broad wording of
the law, such was no obstacle
to its constitutionality. This
type ofphraseology is charac
teristic of environmental pro
tection legislation because of
the breadth and complexity of
such an amorphous subject.
Requiring more precision
could "frustrate the legislature
in its attempt to protect the
public against the dangers
flowing from pollution" (para.
50).

THE DISSENTING OPINION

In dissent, Lamer e.1.e. and
Iacobucci 1. declared that two
requirements had to be ful
filled for a law to be valid un
der section 91(27).3 First, it
must be directed at a legitimate
public purpose. The dissent
ing judges, agreeing on this
issue with the majority, con
cluded that the protection of
the environment was such an
objective (para. 119). Second,
the law must contain prohibi-
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tions backed by penalties
(paras. 112-13). TheAct failed
to satisfy this requirement,
since it aimed at protecting the
environment by regulating
"every conceivable aspect"
(para. 96) of "any and all sub
stances which may have a
harmful effect on the environ
ment" (para. 110). The Act did
not provide for prohibitions
backed by penalties as in
MorgentalerA and Furtney. 5 In
those cases, the exemptions
were truly exceptions to gen
eral prohibitions. Section 34(1)
of the Actauthorized the Min
ister to regulate every aspect
of a toxic substance, and a fail
ure to comply with such a
regulation constituted an of
fence. In other words, "[t]he
prohibitions [were] ancillary to
the regulatory scheme, not the
other way around" (para. 130).
Section 34(6) of the Act also
prescribed that the Governor
in-Council could exempt a
province from the application
of regulations adopted under
sections 34-35 if that province
had adopted and implemented
equivalent regulations. The
dissenting judges argued that
such a provision could not be
enacted under section 91(27)
since provinces do not have
any criminal jurisdiction, nor
can the federal government
delegate such jurisdiction to
them (para. 134).

The majoritydecision is
awelcome one in that it
willpermit the Federal

Parliament to establisha
comprehensive scheme
for the regulation of

toxic substances.

Lamer C.J.c. and Iacobucci
J. concluded that the regulat
ing power conferred by the

Act was so broad that it
"would not only inescapably
preclude the possibility of
shared environmental jurisdic
tion; it would also infringe se
verely on other heads ofpower
assigned to the provinces"
(para. 137). And since the Su
preme Court has already
unanimously held that the en
vironment was a subject mat
ter of shared jurisdiction,
"[o]ne level should not be al
lowed to take over the field so
as to completely dwarf the
presence of the other" (para.
136).

COMMENTARY
The majority decision is a wel
come one in that it will permit
the Federal Parliament to es
tablish a comprehensive
scheme for the regulation of
toxic substances. La Forest J.
seems uncomfortable with the
idea of authorizing true regu
lation under the criminal law
power. He constantly speaks
of the Act in terms of prohibi
tions and exemptions, and
such hesitation is unwar
ranted.

As long as it is aimed at ac
tivities which are in the nature
of "public evils", a legislative
intervention based on the
criminal law power is no longer
confined to repression and
stigmatization. In other words,
regulation is possible under
section 91 (27), but only the
regulation of a substance, an
activity, or a person that en
dangers either the safety of
the public or the integrity of the
environment.6 Indeed, if it pur
sues a legitimate public objec
tive, a law based on section
91 (27) need not be confined to
traditional modes of sanc
tions.? Such interventions
need not provide for the inflic
tion of a penalty. For instance,
in Swain,S the Supreme Court
held that the section of the
Criminal Code providing for
the detention in a provincial

mental institution of those ac
quitted for reason of insanity
was validly enacted under
section 91 (27), even though no
penalty was inflicted. Accord
ing to the Court, a rational link
existed between this preven
tive provision and the criminal
law power, since it applied to
persons who had perpetrated
acts prohibited by the Crimi
nal Code, and whose release
could endanger the safety of
the public. There is certainly a
rational link between the regu
lation of dangerous sub
stances and the criminallaw.9

As La Forest J. says, if the law
is read as only applicable to
substances that are "toxic in a
real sense", it can come within
criminal law.

Under the criminal law
power... Parliament
can onlypreventevils

which go againstcertain
fundamental values,

such as the protection of
health and the

protection ofthe
environment(La Forest
J., para. 48). As such, if
itpursues an objective

falling within its
constitutional

jurisdiction, aprovince
can regulate the very

same activities or
conduct. In so doing, it
is notenacting criminal

legislation.

LamerC.J.c. and Iacobucci
J. seem to have fallen prey to
the confusion-underlined by

La Forest J. (paras. 33 and
44)-that appeared during the
argument between the ap
proach to the national concern
doctrine and the criminal law
power. The dissenting judges
are wrong in assuming that the
majority's approach precludes
the possibility of shared envi
ronmental jurisdiction. The
national concern doctrine
does result in the exclusive
conferral of an all-encompass
ing power over a particular
subject to the central Parlia
ment, excluding any provincial
interventions over the same
issue. IQ Under the criminal law
power, however, Parliament
can only prevent evils which
go against certain fundamen
tal values, such as the protec
tion of health and the protec
tion of the environment (La
Forest 1., para. 48). As such, if
it pursues an objective falling
within its constitutional juris
diction, a province can regu
late the very same activities or
conduct. ll In so doing, it is
not enacting criminal legisla
tion. Thus, "the use ofthe fed
eral criminal law power in no
way precludes the provinces
from exercising their extensive
powers under s. 92 to regulate
and control the pollution of
the environment either inde
pendently or to supplement
federal action" (La Forest J.,
para. 47).

The double aspect doctrine
thus enables Parliament to es
tablish minimal standards of
environmental protection that
can be exceeded by the prov
inces in the exercise of their
own powers. 12 +
NOTES
I. Friends of the Oldman
River v. Canada, [1992] 1
S.C.R. 3 at 64.
2. J. Leclair, "L'etendue du
pouvoir constitutionnel des
provinces et de I'Etat central

continued on page 90
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L. 1. 37.
3. The dissenting judges also
concluded that the Act could
not be validly enacted by Par
liament under the national di
mension doctrine nor under its
trade and commerce power.
4. R. v. Morgentaler, [1976] 1
S.C.R.616.
5. R. v. Furtney, [1991] 3 S.c.R.
89.
6. Legislation regulating the
use of weapons (Attorney
General ofCanada v. Pattison
(1981), 59C.C.C. (2d) 138 (Alta.
c.A.); Martinofj v. Dawson
(1990), 57 c.c.c. (3th) 482
(RC.C.A.); ofalcohol (Russell
v. The Queen (1881-82), 7 App.
Cas. 829); of food and drugs
(R. v. Wetmore, [1983] 2 S.C.R.
284; c.£. Jamieson & Co. (Do
minion) v. Canada, [1988] 1
F.c. 590); and the promotion of
tobacco (RJR-MacDonald
Inc. v. Canada, [1995] 3 S.c.R.
199), was held to be valid un
der the criminal law power.
7. The Queen v. Zelensky,
[1978] 2 S.C.R. 940.
8. R. v. Swain, [1991] 1S.C.R.
933.
9. For a particularly enlighten
ing opinion on the question of
the possible regulation of
toxic substances under the
criminal law power, see
Muldoon 1. 's reasons in c.£.
Jamieson & Co. (Dominion),
supra note 11 at 621-22.
10. Such a doctrine excludes
any possibility of invoking the
double aspect doctrine:
Johannesson v. West Saint
Paul, [1952] 1S.C.R.292at311
12; Re Anti-Inflation Act,
[1976] 2S.C.R. 373 at 444 and
461.
11. For example, see Rio Ho
telv.New-Brunswick, [1987] 2
S.C.R.59.
12. There is no conflict be-

tween a-valid-provincial
law and a less severe
valid-federal law, because it
is possible to obey both in re
specting the more severe of the
two: Ross v. Registrar ofMo
tor Vehicles, [1975] 1S.C.R. 5.

Jean Leclair is a Professor
ofLaw, Faculty ofLaw,
Universite de Montreal. On
the same topic, see J.
Leclair, "Aper{:u des
virtualites de la competence
federale en droit criminel
dans le contexte de la
protection de
I'environnement ", (I996)
26 R. G.D. I37.

1997 seems to have been a lean
year for the "division of pow
ers" cases, as only two came
to the Supreme Court:
Germain v. Montreal, a
(small) gain for Quebec, and
R. v. Hydro-Quebec, an (im
portant) victory for Ottawa.
Quantitativists would no
doubt conclude that such a
record shows how fair the
Court is, 50 percent of the
cases having been decided in
favour of provincial authori
ties and 50 percent in favour of
their federal opponents. But
Germain seems to have been
such a clear and, I submit, not
very significant case, that Mr.
Justice La Forest decided it in
three paragraphs, and the or
ganizers of this panel asked us
to concentrate on Hydro
Quebec: does this reflect a
long overdue qualitativist ori
entation?

Since 1982, the Court's
work on the division of
powers has lost itspre
eminence to theCharter.
Yet, unnoticedby many,
centralization continues
andindeed increases,
propelledthis time by
continentalism andthe

NAFTA.

I am no determinist, and
under no circumstances will I
predict the outcome of a case.
But! must admit! was not sur
prised by the Supreme Court

decision in Hydro-Quebec.
This was a predictable case if
ever there was one and, I will
try to show, a potentially dis
quieting one in terms of the
division of powers, if not of
the environment. Despite
such reservations, I find this
decision interesting, because
it proves some of my pet theo
ries.

AMOST PREDICTABLE CASE
Whether you analyze it in light
of the Court's centralist record
on federalism, or from within
the narrower context of its
criminal law jurisprudence, or
even as a reflection of the val
ues it has been writing in the
Constitution, the case fits so
well that it could hardly sur
prise anyone. To. start with,
given the Court's track record
on division of powers issues,
Hydro-Quebec is the epitome
of normality. Indeed, in a
study co-authored for the
MacDonald Commission, I
recorded the Court's unre
lenting centralist tendencies
between World War 11 and the
Charter. In each of the three
periods we distinguished in
this era, the Court confirmed a
majority of federal interven
tions, at least in cases emerg
ing from Quebec, save for a
very short period between 1976
and 1979 when, for balance, it
transferred its centralizing
urge to cases arising from the
rest ofCanada. Since 1982, the
Court's work on the division of
powers has lost its pre-emi
nence to the Charter. Yet, un
noticed by many, centraliza
tion continues and indeed in
creases, propelled this time by
continentalism and the NAFfA.

A look at the division of
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powers cases in matters spe
cifically related to criminal law
shows an even more consist
ent centralist trend, most vis
ible in the field of health, dat
ing back before the turn of the
century. Having already de
fined crime broadly in the Mar
garine Reference as an act
which a law, directed against
an injurious or undesirable ef
fect against the public, forbids
with appropriate penal sanc
tions, the Court has now pro
ceeded to describe federal
power over criminal law as
"plenary" in Macdonald. In
the meantime, in Kripps,
Laskin had even included in
this power jurisdiction over
"provisions in the Food and
Drug Act . .. that are aimed at
marketing and [which] cer
tainly invites the application of
the trade and commerce
power".

Given these precedents
among others, it is not surpris
ing that the Court would char
acterize the regulation of PCB

emissions as "an evil that Par
liament can legitimately seek to
suppress". Nor is it surprising
that such suppression was
said to be a "legitimate public
purpose" within the criminal
law power, since Parliament
has discretion to determine
what evil it wishes to suppress
by penal prohibition, espe
cially given the importance of
the environment as a para
mount value.

Indeed, the values affirmed
in this decision also have been
featured in past decisions of
the Court. As mentioned, the
"environment" is perhaps
most sacred among them, as
one can notice in cases such
lE Canadian Pacific and
Oldman River. But the protec
tion of the public against evils,
or society against dangers, is
another value affirmed in Hy
dro-Quebec which has been
present in criminal law cases
decided not only in the divi-

sion of powers context, but
under the Charter as well, at
least since the neo-liberal
19908.

[T]he only concurrent
jurisdictions setout in

the Constitution are
listed in section 95
(immigration and

agriculture). Given the
doctrine of

paranwuntcy,
introducing others can
only bring us back to
the "occupiedfield"

theory, to which we long
ago saidgood riddance.

How predictable, therefore,
that the Court would ground
its decision in values such as
protection against evil, and
would go so far as to describe
the safeguarding of the envi
ronment as "a public purpose
of superordinate importance".
Currently, such assertions are
even more acceptable, given
that Hydro-Quebec bashing is
unlikely to meet with much
opposition. What is new here
is not that the Court would rely
on these values. It is, rather,
that it has not only done so
explicitly, but affirmed that
"[t]he purpose of criminal law
is to underline and protect our
constitutional values" (at 127),
and stated that it is "[t]he all
important duty of Parliament
and the provincial legislatures
to make full use ofthe legisla
tive powers assigned to them
in protecting the environment"
(at 86). Could this possibly be
an allusion to some nostalgic
legal naturalism, mandating a
prescriptive effect of values
on Parliament?

APOTENnALLY DISQUIEnNG
DECISION IN TERMS OF DIVISION OF
POWERS
However much the environ
mentalists are right to be
pleased with the outcome of
this decision, I still think it has
the potential to disrupt the di
vision of powers and federal
ism. Maybe it is not the worst
possible one, as the Court it
selfpoints out, referring to the
fact that it could have vali
dated the impugned legisla
tion and order-in-council on
grounds of the "national di
mensions" doctrine. This
would have had a much more
serious effect on provincial
jurisdiction on the environ
ment, to the point of its elimi
nation (at 115).

Yet I say a "potentially"
disquieting decision because
it introduces in our constitu
tional law a new kind of con
current jurisdiction: the "Con
stitution should be interpreted
as to afford both levels ofgov
ernment ample means to pro
tect the environment" (at 116),
a revival of Lesage's coopera
tive federalism and the Quebec
provincial liberals "Livre
Beige", allowing for a "wide
measure of cooperation be
tween the federal and provin
cial authorities to effect com
mon or complementary ends"
(at 131). Needless to say, the
only concurrent jurisdictions
set out in the Constitution are
listed in section 95 (immigra
tion and agriculture). Given the
doctrine ofparamountcy, intro
ducing others can only bring
us back to the "occupied field"
theory, to which we long ago
said good riddance.

But this is not the only
problem: the decision appears
reasonable because the
Chlorobiphenyls Interim Order
seems an appropriate use of
the powers conferred by sec
tions 34 and 35 of theEnviron
mental Protection Act. Yet
other usages will not necessar-

ily be so reasonable. I tend to
agree, on this point at least,
with the minority: a completely
open-ended concept of "crimi
nallaw" and no other will do,

The potential dangerof
this decision lies in the
doors it opens in the

future,for other
environmentalpurposes
and, more generally,for
otherfields where this

invasive combination of
open-endeddiscretion
mightapply. The least
one can say is that it

appears to investfederal
authorities with an

indefinitely extensible
jurisdiction andthus the

power to amend
unilaterally the structure
offederalism-apower
that,forsome reason,
has recently seemed
more unreasonable

when ascribed to some
provincialauthorities

who will remain
nameless.

since unless one is an essen
tialist, one has to admit that a
crime is what the society in
which it occurs says it is, cou
pled with equally open-ended
definitions of whatever evils
Parliament wants to protects
us from in the future, consti
tute themselves evils against

continued on page 92
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HOW FAR CAN THE COURT GO from page 89 THE CHARTER OF RIGHTS AS A
MURDERER'S BEST FRIENDwhich provincial legislative ju

risdiction should be protected.
It also makes impossible

and oxymoronic any definition
of "colourable". Furthermore,
I cannot be convinced that the
devolution of so much power
to the executive under sec
tions 34 and 35 does not bring
the doctrine of vagueness into
play. Nor can I imagine that a
decision that even Chief Jus
tice Lamer finds too centraliz
ing could be any good for the
provinces.

The potential danger of
this decision lies in the doors
it opens in the future, for other
environmental purposes and,
more generally, for other fields
where this invasive combina
tion of open-ended discretion
might apply. The least one can
say is that it appears to invest
federal authorities with an in
definitely extensible jurisdic
tion and thus the power to
amend unilaterally the struc
ture of federalism-a power
that, for some reason, has re
cently seemed more unreason
able when ascribed to some
provincial authorities who will
remain nameless.

LEGITIMACY-THE ONLY EFFECTIVE
UMITATION ON DISCRETION
However, it might not be by
chance that the Interim Order
has proven to be a particularly
reasonable and acceptable use
of the powers conferred: the
often quoted definition of
criminal prohibition in the
Margarine Reference reads, in
part: "enacted with a view
to public purpose which
can support it as being in
relation to criminal law". If
hermeneuticians and rhetori
cians alike are right, the
Court's discretion can only
extend as far as it meets the
expectations of its "audi
ences" and keeps public sup
port.

Such is the basis of its le
gitimacy which, in a post-mod
ern society, depends on the
reception its decisions get
from the specialized legal com
munity, but even more on the
coincidence of the values that
the Court embodies in its de
cisions and those of the gen
eral public.

As long as it gives to
"criminal law", "environ
ment", and other assorted
open-ended concepts a mean
ing that a majority of Canadi
ans can support, the Court will
keep its credibility and main
tain the legitimacy of its deci
sions. A problem might arise
when a broad consensus dis
solves, or if, as might happen
in other fields where constitu
tional questions are up for de
cision, a Canadian minority
happens to form a provincial
majority. ..

Andree Lajoie is a Professor
ofLaw and Director ofthe
Centre de recherche en droit
public of the Faculty ofLaw,
Universite de Montreal. Her
latest book, Jugements de
valeurs, is published by PUF,

Paris 1997.

BY ALAN YOUNG

For the past two years I have
been writing an obituary for the
Charter ofRights on the basis
that the Supreme Court of
Canada has in recent years
taken a rather parsimonious
approach to providing rem
edies for constitutional viola
tions. In 1995, I wrote that "to
date, the Court has mastered
the rhetoric of rights-adjudica
tion, but more work is needed
with respect to the practical
exercise ofcreating or prompt
ing necessary institutional
adjustment" for the provision
of effective remedies. In 1996,
I suggested that the "living
tree" we call the Charter is a
unique tree which is capable of
shrinking, but not necessarily
dying, in the face of lack of
nourishment: "The past year
[1996] will not go down in his
tory as an exciting one for
Charter jurisprudence. In fact,
1996 was probably the most
boring and pedestrian year of
Charter jurisprudence since
the enactment of the Charter
in 1982. It appears that the love
affair with the Charter is over
and courts are beginning to
take a sober, second thought
with respect to the application
of Charter rights in the crimi
nal process".

The Court's performance in
the 1997 term clearly indicates
that my report of the death of
the Charter is both premature
and unfounded. Despite the
fact that the 1995 decision in
O'Connor(1995), 103 c.c.c.
(3d) 1, left the distinct impres
sion that a stay of proceedings
would rarely be granted for
prosecutorial non-disclosure,
in 1997 the Court stayed two
proceedings on the basis of

non-disclosure or lost disclo
sure (seeCarosella (1997),112
c.c.c. (3d) 289; MacDonnell
(1997), 114C.C.C. (3d) 145). In
addition, the Court ordered
new trials for two convicted
murderers on the basis that
probative evidence should
have been excluded at trial
(Stillman (1997), 113 C.C.C.
(3d) 321; Feeney (1997) 115
C.C.C. (3d) 129).

This briefcomment will fo
cus on the windfall opportu
nity gained by these two mur
derers with a view to determin
ing whether these rulings
should be celebrated as due
process triumphs or whether
these two decisions are merely
a reflection of a Court which is
adrift in a sea of confusion.

In 1991, Pamela Bischoff
was brutally raped and mur
dered by William Stillman. In
the same year Frank Boyle was
brutally beaten to death by
Michael Feeney. Both accused
were convicted at trial but, in
1997, the Supreme Court of
Canada ordered new trials for
both men; however, both new
trials will likely result in acquit
tals as a result of the Court
ordering the exclusion of criti
cal pieces of evidence. In a
nutshell, William Stillman re
ceived a new trial on the basis
that bodily samples were
seized from him fOroNA testing
in the absence of valid author
ity. The bodily samples consti
tuted non-discoverable,
conscriptive evidence and as
such were excluded on the
basis that the admission of the
evidence would affect or impair
the fair trial rights of the ac
cused. Michael Feeney re
ceived a new trial on the basis
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that he was unlawfully ar
rested in his home and as such
various items of non
conscriptive evidence were
excluded on the basis that the
police conduct constituted a
serious breach of the ac
cused's right to privacy. In
both cases the police exceeded
the scope of the common law
power to search incident to
arrest and, as a result, two
guilty murderers will appar
ently go free.

At leastat the level of
rhetoric, the Supreme
Courthas consistently

promotedan expansive
perspective on the right
to privacy in section 8of

the Charter, and these
decisions may be seen
as astrong warning to

state officials that
needless andunjustified
intrusions uponprivacy
willnotgo unremedied.

For the due process advo
cate, these decisions repre
sent a high-water mark for em
ploying constitutional legal
rights to preserve and protect
an individual's right to privacy
and the right to bodily integ
rity. At least at the level of
rhetoric, the Supreme Court
has consistently promoted an
expansive perspective on the
right to privacy in section 8 of
the Charter, and these deci
sions may be seen as a strong
warning to state officials that
needless and unjustified intru
sions upon privacy will not go
unremedied. It cannot be said
that the state has been am
bushed or surprised by the
Stillman and Feeney deci-

sions, because the Court had
without reservation signalled
a protective approach to pri
vacy and bodily integrity.

American courts and lower
courts in Canada characteris
tically adopted an "assump
tion of risk" approach to pri
vacy, in which vulnerability to
intrusion and detection dic
tated the extent of constitu
tional protection. Until 1990, it
appeared that privacy in
Canada would become as mori
bund as it has become in the
United States. One commenta
tor graphically described the
state of privacy protection in
American jurisdictions in the
following manner: "Anyone
can protect himself against
surveillance by retiring to the
cell, cloaking all windows with
thick caulking, turning off the
lights and remaining abso
lutely quiet. This much with
drawal is not required in order
to claim the benefit of the
fourth amendment, because if
it were, the amendment's ben
efit would be too stingy to pre
serve the kind of open society
we are committed to. What
kind of society is that?"

Just as Canadian courts
appeared to be adopting this
Orwellian conception of pri- .
vacy, the Supreme Court
forged a new path by rejecting
the restrictive "assumption of
risk" approach to privacy
(Duarte, [1990] 1 S.c.R. 30;
Wong, [1990] 3S.C.R. 36). With
respect to participant monitor
ing, video surveillance, and
beeper monitoring, the Court
moved from a descriptive ap
proach (Le., what risks of de
tection does a person face) to
a normative approach, in which
the relevant question is not
which risks of intrusion/detec
tion an individual must be pre
sumed to accept, but which
risks the individual should be
forced to assume in a free so
ciety. Although the Court has
wavered somewhat by con-

cluding that the seizure ofhy
dro records does not violate a
reasonable expectation ofpri
vacy, it has remained resolute
in ensuring that "informational
privacy", "territorial privacy",
and "privacy of the person"
(Dyment, [1988] 2 S.CR. 417)
are fully respected.

Despite thefact that this
same Court in 1986

ruled that the police had
the rightatcommon law

to enteraprivate
dwelling home to effect
awarrantless arrest ...

the Court inFeeney
overruleditsprevious
decision on the basis
thatthe "emphasis on
privacy in Canada has
gainedconsiderable
importance" in the

Charterera.

Although the normative
and theoretical approach to
privacy flourished, there re
mained some concern because
of the mixed messages created
by the application of the
exclusionary rule to violations
of the right to privacy. The
CoWns real/conscripted dis
tinction appeared to relegate
the privacy interest to playing
second fiddle to violations of
the right of the accused not to
be compelled to be a testimo
nial source. Although flagrant
violations of section 8 tended
to attract exclusion (see, for
example,Gr~e,[1990] 1S.C.R.
755; Genest, [1989] 1S.C.R. 59),
good faith violations (however
defined) of privacy which
yielded real evidence tended
not to attract any remedy (see,

for example, Hamill, [1987] 1
S.CR. 301;Simmons, [1988] 2
S.CR. 495; Duarte, supra;
Wong, supra; Wise, [1992] 1
S.CR. 527;Silveira, (1995) 97
CCC (3d) 450; Evans, (1996)
104 CCC (3d) 23).

In Feeney, the Court gave
the theoretical endorsement of
the right to privacy as a real
practical bite. Despite the fact
that this same Court in 1986
ruled that the police had the
right at common law to enter a
private dwelling home to effect
a warrantless arrest (LandlY
(1986),25 CCC (3d) 1), the
Court in Feeney overruled its
previous decision on the basis
that the "emphasis on privacy
in Canada has gained consid
erable importance" in the
Charter era. Regardless of
whether the suspect is living
in a ramshackle hut (Colet,
[1981] 1 S.CR. 2) or a trailer
(Feeney), the Court ruled that
entry into a private dwelling
home to effect an arrest could
only occur upon the obtaining
ofjudicial authorization. Only
in cases of hot pursuit would
the Court allow for a warrant
less entry to effect an arrest.

Without question, the pri
mary ruling in Feeney is both
sensible and consistent with
recognized Charter values. A
warrant establishes the au
thority of the state to intrude
and it serves to ensure that
intrusions are objectively
premised upon probable
cause. The case law clearly
establishes that warrantless
entries to effect arrests lead to
resistance and altercations
between police and homeown
ers (see, for example, Landry,
supra; Plamondon, [1997]
B.C.J. No. 2757, unreported
decision of the B.CC.A., De
cember 11, 1997). Nonetheless,
the interesting question re
mains as to why Mr. Feeney
would receive the benefit of

continued on page 94
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the exclusionary remedy
whereas in other cases of in
trusions upon the privacy of a
dwelling home the Court
turned a blind eye to the vio
lations.

[0]ne mustwonderhow
an exclusionary remedy

which ispurportedly
designed to maintain

andenhance the
integrity ofthe judicial

process can achieve this
objective when it serves
to allow guilty murderers

to escapejustice on a
consistentand recurring

basis.

Prior to Feeney, the Court
had admitted evidence in
cases in which the police lied
to secure entry into a home
(Edwards (1996), 104 c.C.C.
(3d) 136), in which the police
entered and detained the resi
dents prior to obtaining a
search warrant (Silveira, su
pra), and in which the police
employed a "knock on" olfac
tory search at the front door
of a home despite the clarity
of previous rulings forbid
ding warrantless perimeter
searches of private property
(Evans, supra).

Arguably, the violations in
the previous three cases were
as serious, if not more serious,
than the violation in the
Feeney case. In Feeney, the
police were acting spontane
ously in response to informa
tion received concerning a bru
tal homicide. Although the
police did not follow proper
procedures in gaining entry

into the suspect's dwelling,
there was no suggestion of a
concerted plan to disregard
the demands of the Constitu
tion. In the previous three
cases, the police were not re
sponding to an apparent emer
gency and they had ample time
to determine the constitution
ally proper way to effect an
entry and a search. In the pre
vious three cases, the Court
upheld the conviction of guilty
drug traffickers in the face of
apparent Charter violations,
whereas in Feeney a guilty
murderer was the fortunate
beneficiary of Charter viola
tions which were arguably not
as flagrant and serious as the
violations in the three drug
cases.

It is easy to rely upon some
pedestrian cliche like Justice
Frankfurter's famous state
ment, that "it is a fair summary
of history to say that the safe
guards of liberty have fre
quently been forged in contro
versies involving not very nice
people" (U.S. v. Rabinowitz
(1950),339 U.S. 56 at 69, tojus
tify the windfall benefit ob
tained by murderers like
Feeney and Stillman. In fact,
the Supreme Court of Canada
relied upon its own rendition
of the cliche by stating that
"we should never lose sight of
the fact that even a person
accused of the most heinous
crimes, and no matter the like
lihood that he or she actually
committed those crimes, is en
titled to the full protection of
the Charter" (Feeney, supra
at 170). Nonetheless, one must
wonder how an exclusionary
remedy which is purportedly
designed to maintain and en
hance the integrity of the judi
cial process can achieve this
objective when it serves to al
low guilty murderers to escape
justice on a consistent and re-

curring basis.

There is no doubt that
restrictingCharter
remedies solely to

violations which occur
in the course ofthe

investigation ofminor
offences would trivialize
the great majesty ofthe
constitutionaldocument;
however, itmustalso be

remembered that the
exclusionary remedy
was designed to be

flexible and
discretionary andthat

the Court has
acknowledgedthat the
"conceptofdisrepute

involves some elementof
community views"

(Collins).

Prior to Stillman and
Feeney, the Court had on nu
merous occasions excluded
confessions made by argu
ably guilty murderer.s (see, for
example, Clarkson, [1986] 1
S.C.R. 383; Brydges (1990), 53
c.c.c. (3d) 330; Evans (1991),
63 C.C.C.(3d) 289), without ex
pressing the same compunc
tion and reservations ex
pressed by the Court in free
ing an obviously guilty drug
trafficker. There is no doubt
that restricting Charter rem
edies solely to violations
which occur in the course of
the investigation of minor of
fences would tri vialize the

great majesty of the constitu
tional document; however, it
must also be remembered that
the exclusionary remedy was
designed to be flexible and
discretionary and that the
Court has acknowledged that
the "concept of disrepute in
volves some element of com
munity views" (Collins(1987),
56 C.R. (3d) 193).

The problem in a nutshell is
that the Court, in its attempt to
instantiate the concept of dis
repute contained in section
24(2), has boxed itself into a
framework of analysis which
does not cohere with either
community views or the intent
of the drafters. InStillman, the
Court endorsed the .Collins
framework of analysis and
added a refinement to the as
sessment of how and why
conscripted evidence should
be excluded. The Court pro
vided a clear exposition of the
approach to excluding
conscriptive evidence:

"1. Classify the evidence
as conscriptive or non
conscriptive based upon the
manner in which the evidence
was obtained. If the evidence
is non-conscriptive, its admis
sion will not render the trial
unfair and the court will pro
ceed to consider the serious
ness of the breach and the ef
fect of exclusion on the repute
of the administration ofjustice.

2. If the evidence is
conscriptive and the Crown
fails to demonstrate on a bal
ance of probabilities that the
evidence would have been dis
covered by alternative non
conscriptive means, then its
admission will render the trial
unfair. The Court, as a general
rule, will exclude the evidence
without considering the seri
ousness of the breach or the
effect of exclusion on the re
pute of the administration of

--
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justice. This must be the result
since an unfair trial would nec
essarily bring the administra
tion of justice into disrepute.

3. If the evidence is found
to be conscriptive and the
Crown demonstrates on a bal
ance of probabilities that it
would have been discovered by
alternative non-conscriptive
means, then its admission wiII
generally not render the trial
unfair. However, the serious
ness of the Charter breach and
the effect of exclusion on the
repute on the administration of
justice wiII have to be consid
ered" (Stillman, supra at 364
65).

In Stillman, conscripted
evidence was further defined
as being constituted by
"statements or the use as evi
dence of the body or bodily
substances". Most of the evi
dence collected from Mr.
StilIman was comprised of
bodily substances and as such
it was excluded as non-discov
erable, conscripted evidence.
The remedy of exclusion in
this case appears justifiable as
a response to the unauthorized
intrusions upon the body of
the accused; however, the
framework of analysis is stilI
fraught with inconsistencies
which unfortunately have a
tendency to inure to the ben
efit of persons charged with
serious predatory crimes. This
windfall occurs because bod
ily substances tend to exist as
trace evidence only in crimes
of personal violence.

At the outset, it should be
noted that the characterization
of the use of the body and
bodily substances as con
scripted evidence appears to
be mistaken. Although the re
lationship between con
scripted evidence and the fair
ness of a trial has never been
clearly elucidated by the
Court, presumably, the logic
underpinning this association

is aptly summarized by Profes
sor Paciocco: "What, then, is
the theoretical basis for the
'unfair trial' characterization?
One might surmise that it is a
corollary of our notion that a
fair trail is one in which the
Crown must establish the guilt
of the accused without calling
him as a witness against him
self. To compel the accused to
answer before trial, and then
use his words against him at
the trial, would be tantamount
to calling him as a witness
against himself, thereby ren
dering the trial unfair. It would
enable the Crown to do indi
rectly what it cannot do di
rectly. This theoretical basis
can even be stretched with
some considerable generosity
to include other evidence pro
duced through the compelled
participation of the accused:
things like breath samples, or
the enforced participation of
the accused in police line-ups.
In a broad sense, by assisting
the Crown in furnishing evi
dence against himself, he is
effectively a 'witness' against
himself'.

Statements obtained in vio
lation of the Charter clearly
constitute conscripted evi
dence because currently there
is no lawful mechanism avail
able to the state to compel the
accused to provide testimonial
evidence. However, with the
exceptions of the use of the
body for lineups, sobriety
tests, and handwriting sam
ples, there does exist (as of
July 13, 1995; see sections
487.04-487.091 of theCriminal
Code) lawful authority allow
ing the state to collect bodily
substances from the accused
prior to trial. Therefore, it is far
from clear how bodily sub
stances can constitute con
scripted evidence in light of
the fact that the state could, if
proper procedures were fol
lowed, obtain this evidence for

use at trial. In the case of col
lecting bodily substances, the
state is not doing indirectly
what it is prohibited from do
ing directly.

Conscriptedevidence
shouldnotbe

automatically excluded
withoutsome

consideration ofthe
seriousness ofthe
offence and the

seriousness ofthe
violation, and the

analysis ofthe
seriousness ofthe
violationfornon

conscriptedevidence
should not be done in a
factual vacuum which
does notfactor in the

seriousness ofthe
offence.

Second, the fact that lawful
procedures now exist for the
collection of bodily sub
stances exposes another con
tradiction within the Collins/
Stillman framework of analy
sis. Conscripted evidence will
not affect the fairness of the
trial if it was otherwise discov
erable through lawful means.
Accordingly, in most cases in
which a lawful arrest has been
effected, the police would in
variably be entitled to apply
for aDNA warrant to collect the
types of bodily substances
taken in Stillman. If in the or
dinary course this type of evi
dence is discoverable, then the
framework ofanalysis requires
the Court to determine if the

seriousness of the violation
warrants exclusion of discov
erable evidence. Whereas the
availability of constitutionally
proper methods for collection
of bodily substances removes
the evidence from the cat
egory of virtually automatic
exclusion, the availability of
other lawful methods ofcollec
tion tends to make the alleged
violation more serious. As
Lamer c.J.c. stated in Collins,
"the availability ofother inves
tigatory techniques and the
fact that the evidence could
have been obtained without
the violation of the Charter
tends to render the Charter
violation more serious". When
exposed to careful scrutiny, it
appears that the Court has
constructed a test for exclu
sion which collapses under the
weight of its own internal con
tradictions, as on the one hand
discoverability militates in
favor of exclusion, and on the
other hand it is an aggravating
factor with respect to the seri
ousness of the violation.

If the evidence is not
conscriptive, as in Feeney,
then the Court is directed to
focus on the seriousness of
the violation as the barometer
for determining if exclusion is
warranted. Once again, this de
termination is fraught with in
consistency and incoherence.
One could argue that the po
lice in Feeney were confronted
with an urgent situation de
manding an immediate re
sponse. In addition, it could be
argued that the police acted in
good-faith reliance upon the
ruling in Landry, allowing then
to enter a private dwelling to
effect an arrest. Although it
does appears that the police in
Feeney arrogated to them
selves a power not provided
by law, it is difficult to draw an
inference that this was a bad

continued on page 96
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THE DISCLOSURE DILEMMA: 1997
DECISIONS ON EVIDENCE

faith violation premised upon
a deliberate attempt to circum
vent Charter rights.

Ultimately, the results
reached in Feeney and
Stillman may be proper and
justifiable; however, respect
for the Charter will diminish if
the pattern of readily provid
ing remedies for guilty mur
derers continues to be the
stock and trade of Supreme
Court decisions. Beyond the
inconsistencies which hover
around the periphery of the
CollinslStillman test, the ma
jor shortcoming of this test is
the failure to incorporate an
element ofproportionality into
the framework of analysis.
Conscripted evidence should
not be automatically excluded
without some consideration of
the seriousness of the offence
and the seriousness of the
violation, and the analysis of
the seriousness of the viola
tion for non-conscripted evi
dence should not be done in a
factual vacuum which does
not factor in the seriousness of
the offence. Professor

BYDIANNE L MARnN

Assumptions about the truth,
or not, of criminal complaints
were particularly visible in the
Supreme Court's 1997 deci
sions on evidentiary issues.
This is so because of some
longstanding trends in the ju
risprudence which are now
reaching their logical conclu
sions, but also because of the
nature of the cases and the is
sues. Criminal cases have
dominated the law ofevidence
for some time and this term is

Paciocco explains how the
principle of proportionality
should be employed in the de
termination of whether to ex
clude probative evidence:
"The principle of proportion
ality requires courts to make
the decision whether to ex
clude evidence by comparing
the severity of the breach and
the seriousness of the conse
quences of excluding the evi
dence, given all of the circum
stances and the long-range
interests ofthe administration
ofjustice. The attraction of the
principle is that it enables the
complex mix of competing in
terests to be measured on a
case by case basis. This is of
value because the exclusion of
evidence has both costs and
benefits. Sometimes the costs
simply outweigh the benefits.
Where this is so, the evidence
should not be excluded. The
exclusion of evidence should
not become some kind of self
flagellation in which we, as a
society, inflict disproportion
ate pain on ourselves to show
the depth of our repentance

no different. The key evidence
decisions all concerned crimi
nal prosecutions, with the ex
ception of M. (A.) v. Ryan. 1

However, Ryan, although it is
a civil case involving an action
for sexual abuse brought by a
patient against her psychia
trist, is an important decision
in the criminal law context as
well. The case itself, and the
approach taken in the judge
ment, demonstrates the extent
to which civil and criminal law

for having violated the Char
ter rights of the accused. The
fact is that so long as propor
tionality is eschewed com
pletely in 'fair trial' cases, even
minor, technical violations will
result in the loss of critical evi
dence against serious offend
ers. What public interest is
there in doing that? The fair
trial dichotomy is simply too
rigid to allow for the rational
assessment of the competing
interest that are presented
when exclusionary decisions
come to be made".

Upon a review of the activ
ist and progressive stand
taken by the Supreme Court in

. the 1997 term, one can say with
certainty that the reports of
the death of the Charter were
greatly exaggerated. As
Shakespeare has said, "the law
hath not been dead, though it
hath slept". However, if 1997
represents the waking of this
sleeping giant known as the
Charter, we may have to con
front a new problem regarding
the ever-widening gap be
tween the judicial approach to

rules of evidence are merging,
particularly in cases involving
allegations of sexual abuse by
persons in authority. It also
advances the discussion of
one of the more difficult issues
to be decided by the Court,
that is, resolution of the con
flicting interests engaged by
the issue of access to confi
dential records of therapy or
counselling concerning a com
plainant/witness. That trou
bling issue is considered this
term in the context of discov
ery of the prosecution case
generally and, in particular, in
terms of determining what the
appropriate remedy should be
when the Crown fails or is un
able to make full disclosure.

rights violations and the com
munity views as to when con
stitutional remedies are war
ranted.

Clearly, the views of the
majority cannot and should
not govern the approach to
constitutional adjudication;
however, failure to bridge the
gap between reasonable com
munity views and the Collinsl
Stillman test can only serve to
foster contempt for Charter
values. Although few people
are naive enough to believe
that the enactment of the Char
ter was the first step in creat
ing a legal utopia, many peo
ple would believe that employ
ing the Charter to protect Mr.
Stillman and Mr. Feeney has
already brought about a legal
dystopia. ..

Alan Young is a Professor of
Law at Osgoode Hall Law
School, York University.

Disclosure was not the only
issue to be considered, how
ever. Other decisions raise im
portant questions about the
admissibility of illegally ob
tained evidence,2 eyewitness
identification evidence,3 and
the obligation on the Crown to
call particular witnesses.4

Nonetheless, regardless of the
primary issue involved, all of
the decisions demonstrate a
concern with preserving con
victions or, more precisely,
with supporting the choices of
prosecuting agencies, in a way
that demonstrates consider
able confidence in the essen
tial propriety ofthose choices.
Although the tenets of the
adversary process are fre-
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quently cited as worthy of re
spect and preservation,
closely followed by (or some
times included within) refer
ences to the importance of the
goal of "truth finding", there
are clearly assumptions oper
ating about which of the adver
saries is to be preferred in a
contest of credibility-and in
which cases. However, these
assumptions are not univer
sally, or even consistently,
held by the whole Court.

The Court isfrequently
divided overevidence
issues. The reasoning

andwriting ofthe
differing opinions is
often adversarial in

tone, suggesting that the
differences are more
than doctrinal. The

divisions are
particularlyevident in

the different
assumptions apparent in

the disparate
approaches taken to the
issuesposedby sexual

abuse cases.

The Court is frequently di
vided over evidence issues.
The reasoning and writing of
the differing opinions is often
adversarial in tone, suggesting
that the differences are more
than doctrinal. The divisions
are particularly evident in the
different assumptions appar
ent in the disparate ap
proaches taken to the issues
posed by sexual abuse cases.
In these cases in particular,
assumptions about the verac
ity and reliability of the facts

founding the prosecution
serve almost as a bellwether to
the approach the Court will
take on the legal questions.
Without suggesting that
this is anything more than an
observable tendency, Jus
tices Lamer, Sopinka, Cory,
Iacobucci, and Major are fre
quently on one side of evi
dence questions, opposed by
Justices La Forest, L'Heureux
Dube, and Gonthier, and, on
occasion, McLachlin. The ma
jority position has often been
led by the late Mr. Justice
Sopinka and, in general, deci
sions from this majority have
tended to support the impor
tance of the appearance of a
fair trial for the accused as an
important value in itself, but
not one that has been particu
larly grounded in a working
presumption of innocence.
That, however, appears to
change in regard to prosecu
tions of sexual abuse. In these
cases, there appears to be less
faith in the foundation facts,
and a more lively concern with
a presumption of innocence
than is the case in regard to
criminal prosecutions gener
ally. The minority position, on
the other hand, most fre
quently led by Madame Jus- .
ticeL'Heureux-Dube, tends to
be grounded in a stance of
strong support for complain
ants, particularly vulnerable
complainants who have tradi
tionally been effectively ex
cluded from the criminal justice
system. This position, how
ever, tends to operate from and
thus reinforce a presumption
of guilt, based on assumptions
about the reliability of the
original investigation. Origi
nating in a concern for fragile
witnesses, particularly those
alleging sexual abuse, this re
liance on the prosecution per
spective has in turn influenced
the positions taken by (spme
of) these justices on criminal
evidence questions generally.

These distinctions, which
have been developing over a
number of years, are becom
ing increasingly sharp and it is
important to follow the course
of these tendencies. To do so
is the modest goal of this pa
per. The discussion proceeds
in a straightforward manner,
with a close examination of two
of the decisions. Carosella
andLa are split decisions, and
the review of the cases is as
attentive to the divisions on
the Court as it is to the doctri
nal and background assump
tions that may be driving the
reasons. The paper concludes
by returning to the proposition
that at least some of the deci
sions reflect assumptions that
serve to treat trials as symbolic
forums for "demonstration
versus determination" of guilt,
and by locating the decisions
both historically, and within
the claims of the adversary
process for fairness and accu
racy generally.

THE DISCLOSURE DILEMMA

Disclosure of the prosecution
case has always been an im
portant component of a fair
trial, particularly when ex
pressed in terms of the right
fundamental to fair trials in an
adversary system-to know
the case one must meet. More
recently, however, disclosure
has come to include access to
material with which to chal
lenge prosecution witnesses
and evidence more generally,
and to support the defence
position where possible. In
this expanded meaning of dis
closure, difficult questions
arise as to what extent the
prosecution must assist the
defence, in contrast with the
more limited duty not to sur
prise unfairly. The question of
what remedy should be
granted, and when, for a fail
ure to make disclosure (par
ticularly in this wider sense), is
similarly complex. These and

other disclosure issues are
part of what the Court grap
ples with in Carosella and Vu
(La). Ultimately, these are
cases which demonstrate con
flicts within the ideology of the
adversary process as a vehicle
for the "search for truth" by
forcing the question-"whose
truth"?

Carosella5

Carosella is another of the
"historical sexual abuse,,6
cases to reach the Court in re
cent years and raises once
again the question of disclo
sure of the complainant's con-'
fidential counselling records.
This time, however, the issue
focuses on the role of those
who provide the counselling,
and the assumptions that
courts are willing to make
about that role.

The appellant was charged
early in 1992 with committing
a gross indecency some thirty
years ago, when he was the
complainant's teacher. The
disclosure and related issues
the Court ultimately had to re
solve began with a request by
the appellant, made after ajury
had been selected, for notes of
counselling the complainant
received from a local rape cri
sis centre ("the Centre") on
March 16, 1992, the day before
she made her first complaint to
the police. All parties con
sented to the order which was
made by the trial judge on Oc
tober 26, 1994. It was then
learned that the file the Centre
produced to the court did not
contain any notes ofthat coun
selling session (or any of the
subsequent sessions), and
that the notes could not be
produced because they had
been shredded in April 1994.
When it became known that
they were destroyed as part of
the Centre's policy to avoid
disclosing confidential notes

continued on page 98
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in cases of possible "police
involvement", the trial judge
granted a stay of proceedings
based on the disclosure
breach.

[Carosella]appears to
be crystal clear thatat
issue is the denial to the
defence ofmaterial to

which they (now) have a
constitutionally

guaranteed right. The
materialwas

disclosable; itwas not
produced; abreach has
therefore occurredanda
remedy mustbe granted

In February 1997, a 5-4 ma
jority of the Supreme Court of
Canada held that the stay of
proceedings was appropriate.
The majority (Sopinka 1., writ
ing for Lamer c.J.c., Cory,
Iacobucci, and Major H) ap
pears to elevate the duty on
the Crown to disclose their
case to the defence, to the
level of a constitutional right
enjoyed by an accused. The
language seems clear, both as
to the right and the entitlement
to a remedy. Upon demonstra
tion that they have been de
nied disclosable material, the
defence is entitled to a remedy,
with no further showing of
prejudice.

The decision appears to be
crystal clear that at issue is the
denial to the defence of mate
rial to which they (now) have
a constitutionally guaranteed
right. The material was
disclosable; it was not pro
duced; a breach has therefore
occurred and a remedy must

be granted.
Given the difficulty in estab

lishing prejudice, it appears
clear that the primary ground
upon which the granting of a
stay was upheld is the mere fact
of non-disclosure. The trial
judge had concluded that the
notes "would more likely than
not tend to assist the appel
lant", but this conclusion is not
well supported by the evidence,
as the worker who made them
had no recollection of their con
tents. Sopinka 1. struggled with
that rather bald conclusion, but
in the end, however, he ac
cepted it. His reasons indicate
that he did so because he was
prepared to make some rather
speculative assumptions about
how the counselling session
progressed and how it would
differ from a police interview.
First, he argued that the notes
might have given the appellant
(unspecified) ammunition for
cross-examination. Next, he
claimed that the notes might
have "revealed the state of the
complainant's perception and
memory" or might have pointed
the appellant to other wit
nesses. There is no discussion
as to why the notes made by the
Centre might contain such infor
mation when it was not con
tained in the lengthy statements
given to police. There is no at
tempt to articulate why these
notes would reveal the state of
the complainant's memory in a
way that the police interview
would not. One is left to specu
late that the majority assumes
that a complainant will admit to
weaknesses in her recollection
and doubts about her allega
tions when speaking to a coun
sellor, but that this will not oc
cur (or will not be recorded)
when she speaks to the police.
However, Sopinka, J. was clear
that the defence need not be
forced to speculate about pos-

sible uses of the destroyed
material in order to establish
that there has been a breach
of a constitutionally pro
tected right. To force them to
do so would be to force them
into an impossible "catch-22"
position.

It is quite clear that the
majority is at least

equally concernedwith
the destruction ofthe
notes, and the intent
behind it, as with the
actualelfectofthat
destruction on the

rights ofthe accused.
Similarly, the elfectof

the conducton the
appearanceofjustice to
the accusedsupersedes
any requirement that an

actual injustice be
established.

One can be forgiven for
reading the majority as
strengthening disclosure
rights. There is almost no
hint that the key to the deci
sion is not the defence's loss
of disclosable material, but
rather the conduct of the Cen
tre. However, as becomes
obvious in subsequent deci
sions, the majority in
Carosella are less interested
in supporting the presump
tion of innocence and provid
ing the defence with tools to
challenge the prosecution
case, than they are with "pun
ishing" the Centre for its ef
forts to thwart anticipated

disclosure and/or discovery
orders. Although expressed in
the language of disclosure
rights, the majority are clearly
angered by the Centre's pre
emptive action, which is
treated as a form of contempt,
bordering on a criminal ob
struction of justice.

It is quite clear that the ma
jority is at least equally con
cerned with the destruction of
the notes, and the intent be
hind it, as with the actual effect
of that destruction on the
rights of the accused. Simi
larly, the effect of the conduct
on the appearance of justice
to the accused supersedes
any requirement that an actual
injustice be established.

La Forest, L'Heureux-Dube,
Gonthier, and McLachlin JJ.
dissented in the result, and in
the approach taken by the
majority to the facts, the is
sues, and the law. They do not
accept that a third party, a
member of the public at large,
can be bound by the Crown's
disclosure obligations, nor
that the records are suffi
ciently relevant or weighty
that their absence from the trial
must result in a stay of the pro
ceedings, without a showing
of actual prejudice. The dis
tinction between third parties
and the prosecution is rigor
ously maintained, in contrast
with the majority's reasoning
which attempted to cast the
Centre as an agent of the state.
L'Heureux-DubeJ. frames the
ultimate issue on that distinc
tion, while personalizing the
claim for relief as one involv
ing the assertion of a case of
actual prejudice.

This characterization of the
appellant's position is some
what disingenuous, and stems
more from the position of the
majority than from Carosella or
his counsel. The majority had
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attempted, not particularly
successfully, to clothe the
notes with some actual rel
evance and thus to identify
some actual, as contrasted
with speculative, prejudice
occasioned by their destruc
tion. L'Heureux-DubeJ. is par
ticularly successful in chal
lenging this proposition. In the
place of bald assertions of rel
evance and probative worth,
and speculation about preju
dice, L'Heureux-Dube J. sets
out the state of the record on
the notes, reproducing the rel
evant testimony.

InR. v. La (or VU), the
divisions apparent in

Carosellaare maintained
as the Court continues
to consider some ofthe
difficult questions left

unresolvedor
problematic in that

decision, including the
scope ofthe apparently
new direction the Court
was taking in regard to

disclosure.

This is a strong argument.
However, L'Heureux-Dube J.
does not rest her case solely
on the factual frailty of the
majority opinion. She goes fur
ther, and argues that in order
to establish that there has
even been a breach on any
constitutionally protected
rights, the accused mustprove
that there has been prejudice
to the right to make full answer
and defence, or establish that
this is one of the "clearest of
cases" of abuse of process
which thereby necessitates a
stay. Just as the majority were
not fully persuasive in argu-

ing for the relevance and
materiality of the lost evi
dence, the minority is not en
tirely successful on this point.
No real effort is addressed to
the difficult issue of just how
the defence might "prove"
abuse of process in such a
case, or demonstrate prejudice
to the degree required when
the material that might permit
that showing is unavailable.

In the result, both sets of
reasons are somewhat trou
bling; the majority's, for its ap
parent willingness to engage
in rather broad speculation
about what of relevance may
have taken place in an initial
interview at a Rape Crisis Cen
tre; the minority's, for the al
most insurmountable burden it
is prepared to impose on the
defence which has been de
nied material that, at the very
least, might have been helpful
in the difficult task ofdefend
ing events alleged to have
taken place some thirty years
ago. What is quite clear is that
the issues posed in Carosella
have not been successfully
resolved by either position,
and that much is left for sub
sequent decisions to clarify.

La?

In R. v. La (or Vu), the divi
sions apparent in Carosella
are maintained as the Court
continues to consider some of
the difficult questions left un
resolved or problematic in that
decision, including the scope
of the apparently new direc
tion the Court was taking in
regard to disclosure. One must
look to La to determine
whether Carosella should be
read almost as an aberration
and limited to its facts (an his
toric sexual assault and a rape
crisis centre shredding its
files), or whether it forges a
new direction in crafting a
constitutionally protected
right to disclosure, with a con
comitant rightto a remedy. The

answer is partial. La concerns
important, disclosable evi
dence (a taped interview with
the chief Crown witness in
charges of sexual assault and
child prostitution) developed
and lost by the police. The
original stay of proceedings
based on non-disclosure of
this tape is reversed. Clearly
the Court inLa resiles from the
apparently sweeping protec
tion for disclosure expressed
in Carosella, and no new ap
proach to disclosure problems
caused by the police emerges.
An intriguing, related ques
tion concerns what is happen
ing to the common law remedy
of abuse of process; although
somewhat beyond the scope
of this analysis, this question
is also addressed again.

SopinkaJ. (forLamer, C.1.c.,
Cory, Iacobucci, and Major
J.1.) posed the issue as a ques
tion as to whether or not there
was a breach of disclosure at
all when "through innocent in
advertence" the prosecution
loses the relevant evidence.
He thus commences the rea
sons from the conclusion that
the primary issue will be, in
effect, the intention of the
prosecution in regard to the
evidence, and not the effect of
its loss, although effect may
be considered in the alterna
tive. A (new) constitutional
duty to explain the reason for
the failure to disclose is
swiftly identified as a prereq
uisite to a conclusion that a
breach has occurred.

This new explanatory duty
on the Crown apparently re
places, or at least refines, the
constitutional entitlement to
disclosure accorded to the ac
cused in Carosella. This new
explanatory duty is located in
a duty to preserve evidence
gathered which does not ap
parently yet extend to a duty
on the police to obtain evi
dence, for example by making
an accurate record of it.

Sopinka J. does, however, rec
ognize that"[t]he right of dis
closure would be a hollow one
if the Crown were not required
to preserve evidence that is
known to be relevant". A slid
ing scale ofcare is identified
the more relevant and proba
tive, the greater the duty to
preserve it from loss-along
with a sliding scale of fault.
Deliberate destruction by po
lice or Crown officers of mate
rial known to be relevant will
amount to an abuse of proc
ess, but so might "an unac
ceptable degree of negligent
conduct". Thus in La, the
prosecution's explanation that
a tape recording ofa complain
ant's first version of her alle
gation has been inexplicably
forgotten and then lost by a
police officer is accepted, while
in Carosella the prosecution's
explanation that a third party,
beyond their control and with
no duty to make or preserve
evidence, has destroyed
notes of an interview, is not.

Sopinka J. does not deal
with this apparent inconsist
ency directly. Nor does he of
fer any guidance as to how the
relevance of missing material
can be determined, or what
background assumptions
about relevance will be per
suasi ve. Rather, he distin
guishes the two situations in
two ways, one more success
ful than the other. First, he as
serts, as if it strengthens the
case, that in Carosella "the
documents which were de
stroyed were relevant and
subject to disclosure under the
test in O'Connor'. The taped
interview of the first police in
terview with a complainant,
before charges are laid, is ob
viously relevant, of a high level
of reliability, and must be dis
closed. In contrast, the degree
of relevance of notes from

continued on page 100
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confidential counselling ses
sions, like those in Carosella,
is, of course, a matter of con
siderable debate, and, per
O'Connor, must be assessed
with a considerable amount of
care.s Neither relevance nor
disclosure of such material can
simply be assumed as this pas
sage implies, particularly when
the records do not exist and
their specific contents are un
known. Because the records
are in the hands of third par
ties, and because of the confi
dentiality and other policy
constraints generated by their
nature (a therapeutic, confi
dential counselling relation
ship), disclosure (as compared
to production to the court) is
by no means automatic, as it
would be in the case of police
investigative files. The most
that might be said is that
records such as those in
Carosella might be ordered
produced to the trial judge (in
contrast with being disclosed
to the defence) so that actual
relevance might be deter
mined.

However, the second point
ofdistinction has more weight.
That is, that the reason that the
records could not be produced
to the court to be considered
for disclosure to the defence is
that they were destroyed de
liberately to prevent that very
determination. In the rather
inflated terms of Carosella:
"The conduct of the Sexual
Assault Crisis Centre de
stroyed the accused's right
under the Charter to have
those documents produced.
That amounted to a serious
breach of the accused's con
stitutional rights and a stay
was, in the particular circum
stances, the only appropriate
remedy".

Although the interests of
the accused, as well as the
public interest in determining

the truth of the allegation, are
the same regardless of the rea
son for the lost evidence, the
Court introduces a supervi
sory aspect to the determina
tion, reminiscent of that used
in section 24(2) of the Charter.
Once again the reason for the
loss is critical: "Where, how
ever, the evidence has been
inadvertently lost, the same
concerns about the deliberate
frustration of the court's juris
diction over the admission of
evidence do not arise".

The Court's decision to
dispose ofthis case as it

did, basedon a
particularvision ofthe
adversarialnature of
criminalproceedings,

effectively confirms that
some adversaries are

more equal than others,
and thatother is the

Crown.

There is a residual right,
however, or more accurately
an opportunity, to demon
strate actual prejudice. When
an accused has been denied
the disclosure to which he is
entitled but the prosecution
explanation for that loss is ac
ceptable to the trial judge, he
may still obtain a remedy if he
"establishes" either that the
circumstances of the loss
amount to an abuse of proc
ess, or that the right to make
full answer and defence is
thereby impaired. The judge
ment does not articulate the
standard of proof for estab
lishing the conditions for ei
ther of these alternative rem
edies, but it is apparently lower

than "the clearest of cases"
test previously associated
with the abuse of process doc
trine.9

The dissent of Justices
La Forest, L'Heureux-Dube,
Gonthier, and McLachlin,
written by L'Heureux-Dube
J., concerns the majority's
reasons, not the result. The
dissent continues the argu
ments that divided the Court in
Carosella. That is, whether or
not the identification of the
prosecution's duty to make
disclosure as a distinct consti
tutional right represents a
marked and unwarranted de
velopment in doctrine, and to
what extent the standard of
proof to establish either a
breach of section 7 or an abuse
of process has changed or
should change. In regard to the
former, L'Heureux-Dube J.
makes a compelling case that
the case law concerning dis
closure, from and including the
reasons of Sopinka J. in
Stinchcombe,lo did not origi
nally, until Carosella, treat it as
a distinct right of the accused
guaranteed under section 7 of
the Charter.

It is difficult to assess the
reason for this change, as
Sopinka J. does not acknowl
edge that one has occurred in
his reasons, except to recog
nize that it was essential to the
result in Carosella. The other
terrain of dispute, the scope of
and remedy for breaches of
section 7 of the Charter, and
for a finding of an abuse of
process, is almost as obscure.
However, the effect of the po
sition of the dissent is that it
will almost never be possible
to establish a case for a rem
edy for a failure to make disclo
sure, identifying a concomitant
duty on trial judges to assess
the explanation and to call the
witness themselves in a proper
case in the interests ofjustice.

The Court's decision to dis
pose of this case as it did,
based on a particular vision of
the adversarial nature of crimi
nal proceedings, effectively
confirms that some adversar
ies are more equal than others,
and that other is the Crown.

CONCLUSION: THE DEMONSTRATION
OF GUllJ

In the "guilt assuming" model,
the truth-seeking function of
the trial is served primarily by
devices that limit barriers to the
recounting of the "truthful"
testimony of prosecution wit
nesses. Thus accommodation
will be made for vulnerable and
reluctant witnesses,11 limits
will be placed on the cross-ex
amination of those wit
nesses,12 and expert opinion
evidence that supports their
credibility will be admitted. 13

Limits will only be
imposedon the

discretion ofprosecution
officials when it is

clearly demonstrated,
through proofon a

balance ofprobabilities,
thatprosecution conduct

has deliberately
infringedaCharter right
orguarantee, or that ii
amounts to an abuse of

process.

The values of "justice" or
"fairness" to the accused, on
the other hand, while serving
an important legitimation func
tion, will often be required to
give way to the public interest,
which is defined in terms of the
assumption that the validly
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commenced prosecutions are
against the "correct" accused.
Thus the accused in La, who
was deprived of disclosable
material, was required to af
firmatively prove that he was
prejudiced before claiming a
remedy. The operating pre
sumption, in other words, is of
guilt. Limits will only be im
posed on the discretion of
prosecution officials when it is
clearly demonstrated, through
proof on a balance of prob
abilities, that prosecution con
duct has deliberately infringed
a Charter right or guarantee,
or that it amounts to an abuse
of process. This type of confi
dence in the reliability of the
facts that are used and pre
sented in courts to justify ar
rest, and the other discretion
ary powers of criminal justice
officials, leading to an opera
tional presumption of guilt,
has been evident as an
unarticulated but influential
background assumption in
many of the judgements writ
ten about evidence in the past
decades. 14 It is clearly appar
ent in the judgements from the
1997 term. .,

NOTES

1. [1997] 1S.C.R. 157. The liti
gation issue in Ryan, as in
Carosella, is sexual abuse; in
Ryan by a psychiatrist, in
Carosella by a teacher. In
both the evidence question
concerns access to confiden
tial records on the hands of
third parties. The leading de
cision,R. v. 0'Connor[1995],
4 S.C.R. 411, involved a priest!
teacher. See J.M. Gilmour &
D.L. Martin, "Whose Case is
it? Standing and Disclosure in
Civil and Criminal Law Con
texts", forthcoming.
2. R. v. Stillman, [1997] 1
S.c.R. 607, deals with the ad
missibility of DNA evidence
based on samples obtained il
legally from a suspect.
Stillman is one of the few

cases this term to join criticism
of prosecution conduct-in
this case by the police-with
a remedy. The seizure ofphysi
cal evidence from the youthful
offender without his consent
was held by the majority to
warrant the exclusion of the
evidence.
3. R. v. Nikolovski, [1996] 3
S.c.R. 1197, deals with the use
a trial judge may make of a
video of a crime when sitting
as the trier of fact, in a case
where identity is the sole issue
and the eyewitness cannot
make a positive identification.
Although the complainant
eyewitness could not identify
the accused as his assailant,
the Court upheld the trial
judge's decision to rely upon
her own perception of the
proof of identity contained in
a video recording of the rob
bery. The trial judge compared
the video to the appearance of
the accused and was satisfied
as to guilt.
4. R. v. Cook deals with the
failure of the Crown to call the
victim of the offence as a wit
ness, or to explain the decision
to the trial judge.
5. [1997] 1S.C.R. 80
6. The label identifies the fact
that they deal with allegations
about events far in the past.
7. (1997), 148 D.L.R. (4th)
(S.c.c.).
8. See, for example, Parlia
ment's efforts to the same end
in the new s. 278.1 of the Crimi
nal Code.
9. At common law, abuse of
process was only available on
proof of "the clearest of
cases"-a rare circumstance.
However, given the reworking
of the doctrine in O'Connor,
the burden of proof for either
a Charter breach or an abuse
ofprocess are now presumably
the same-that is, proof on a
balance ofprobabilities. See U.
Hendel & P. Sankoff, "R. v.
Edwards: When Two Wrongs
Might Just Make a Right"

(1995)45 c.R. (4th) 330.
10. [1991] 3 S.C.R. 326.
11. InR. v. Levogiannis, [1993]
4 S.C.R. 475, L'Heureux-Dube
J., writing for the Court, up
holds s. 486(2.1) of the Crimi
nal Code which provides for
the use of a screen or other
wise to permit "obstructed
view testimony", or testimony
outside the courtroom entirely
in the case of vulnerable wit
nesses making complaints of
sexual abuse. The concern of
the accused that such a proce
dure effectively undermines
the presumption of inno
cence-the reason the wit
ness requires this considera
tion is because she or he has
been abused-is dismissed as
a matter that can be dealt with
by the trial judge in her or his
instructions. Similarly, in R. v.
L. (D. 0.), [1993] 4 S.c.R. 419,
the Court unanimously
(L'Heureux-Dube J. writing
concurring reasons for herself
and Gonthier J.) upheld s.
715.1 of the Criminal Code
which makes admissible, if
adopted, videotaped com
plaints of witnesses under the
age of eighteen making com
plaints of sexual abuse or as
sault. The assumption of in
vestigative reliability is obvi
ous.
12. The limits operate specifi
cally in regard to the cross-ex
amination of complainants in
cases of sexual assault. For
example, s. 276 of the Criminal
Code limits severely any
cross-examination on other
sexual activity. See also R. v.
Seaboyer, [1991] 2 S.C.R. 577.
13. In R. v. B.(G.), [1990] 2
S.C.R. 30, the Court upheld the
use of expert opinion evidence
about the causal connection
between abuse and the behav
iour of abused children. See
also R. v. Marquard, [1993] 4
S.C.R. 223, where expert evi
dence was permitted to reha
bilitate the credibility ofa child
complainant.

14. For example, the use of
statements by prosecution
witnesses to police was regu
larized inR. v. Milgaard (1971),
2 c.c.c. (2d) 206 (Sask. CA);
4 c.c.c. (2d) 566n (S.c.c.), in a
judgement which rests on clear
assumptions about their truth.
More that twenty-five years
later, it is learned that not only
was Milgaard innocent, but
that there are significant
doubts about those very
statements and how they were
obtained by the police: see D.
Roberts, K. Makin, "DNA test
exonerates Milgaard" The
Globe and Mail (July 19, 1997)
at AI.

Dianne L. Martin is a
Professor ofLaw at Osgoode
Hall Law School, York
University.
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THE SUPREME COURT OF CANADA'S
1997 CONSTITUTIONAL DECISIONS: A
STATISTICAL OVERVIEW'

TABLE 1: Success Rate in Charter Cases, 1991-97

CHARTER INFRINGEMENT SUCCESS
CHALLENGES FOUND RATE

1991 35 15 42.86%
1992 38 12 31.58%
1993 42 9 21.43%
1994 2fJ 11 42.31%
1995 33 8 24.24%
1996 35 8 22.87%
1997 2D 10 50%

TOTAL 230 73 31.74%

Key Findings

year's analysis, the four most
frequently litigated Charter
provisions at the Supreme
Court level are section 7
("principles of fundamental
justice"), section 8 ("search
and seizure"), section 10(b)
("right to counsel") and sec
tion 11(b) (right to "independ
ent and impartial tribunal"). Of
these "big four" provisions,
the Court has generally been
most receptive to claims based
on section 11(d), the guaran
tee that persons charged with
an offence have the right "to
be presumed innocent until
proven guilty according to law
in a fair and public hearing by
an independent and impartial
tribunal." Over the past seven
years, the Court has ruled in
favour of the Charter claimant
in about one of every two

try's highest tribunal. Over the ~~~~~~~~~~~il
past decade, the Court has
granted leave to appeal in
anywhere from 65 to 85 cases
annually. However, over that 11 1----------11
same period, the number of • One-quarter of the Court's'
leave applications has in- 1997 decisions were constitu
creased by nearly 60%, which tional cases
translates into a steadily de- • Overall success rate for
creasing percentage of leave Charter claims over the past 7
to appeal applications being years is 31 %
granted (see TABLE 2, A!'PL!- • It is significantly more diffi-
CATIONS FOR LEAVE; note that cult to obtain leave to appeal
the numbers in this table in- to the Supreme Court today
clude all cases appealed to the than it was a decade ago
Court, not just constitutional • The number ofappeals as of
or Charter cases). In this right filed last year was the
sense, while the success rate lowest this decade
for Charter claimants who ac- • Most successful Charter
tually reach the Court is fairly claim is right to be tried within
constant over time, the Court reasonable time by an inde
has had to become more selec- pendent and impartial tribunal
tive in the cases it decides to • The Court has been more
hear. receptive to equality rights

In assessing these num- claims in the past few years
bers, it is important to remem- • ChiefJustice Lamer and Jus
ber that about one-third of the tice Major are the justices more
Supreme Court's docket in re- likely to side with Charter
cent years has been composed claimants, while Madame Jus
of cases in which there was an tice L'Heureux-Dube and Jus
automatic right of appeal, tice Gonthierare most likely to
mostly in criminal cases where side with government
an acquittal had been set aside • The Court is more likely to
in a court of appeal. In April strike down federal legislation
1997, Parliament amended the than provincial legislation
Criminal Code to narrow ~~~~~~~~~~~~
slightly the circumstances in
which such an automatic right
of appeal would apply. Last
year, there were 34 notices of
appeal as of right filed with the
Court, the lowest number this
decade.s It is unclear whether
the lower number of appeals
as of right filed in 1997 is a re
flection of the impact of the
Criminal Code amendment. If,
indeed, the number of appeals
as of right falls to about 30 per
year as opposed to the aver
age of 50 filed over the previ
ous four years, more room
would be freed up on the
Court's docket for the hearing
of cases in which leave is
granted.

What kinds of Charter
claims are more likely to suc
ceed at the Supreme Court
level? As we noted in last

[W]hile the success rate
forCharter claimants
who actually reach the
Court isfairly constant
over time, the Court has

hadto become more
selective in the cases it

decides to hear.

ceed, on average, in close to
one-third of cases. Thus, of
the 230 Charter decisions
handed down by the Court
over the past seven years, the
Charter claimant succeeded
in 73 cases, a 31.74% success
rate (see TABLE 1, SUCCESS RATE
IN CHARTER CASES, 1991-97).

While the success rate in
the Court's Charter decisions
appears to have found its over
all equilibrium at approxi
mately the one-third mark, it
should be noted that it is be
coming more difficult to obtain
leave to appeal to the coun-

BY PATRICKJ. MONAHAN

In last year's Canada Watch
analysis ofthe Supreme Court
of Canada's constitutional
cases, we raised the question
of whether the Court was about
to commence a retreat from its
previous activism in Chartero!
Rights cases.2 We raised this
issue in light of the fact that
Charter claimants succeeded
in only about 10% ofth.e Char
ter decisions handed down by
the Court in 1996, the lowest
"success rate" for Charter
claimants this decade. 3

The Court's 1997 constitu
tional decisions4 indicate the
folly of attempting to deduce
any long-term trends based on
a single year's results. In the
20 Charter decisions rendered
by the Court in 1997, the Char
ter claimant succeeded in 10
cases, for a 50% success rate.
While the results in particular
years tend to fluctuate due to
the small number of cases de
cided in a single year (i.e., suc
cess rate down in 1996, up in
1997), overall the Court ap
pears to have established a
fairly steady approach to its
interpretation of the Charter;
Charter claimants tend to suc-
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section 1O(b), the "right to
counsel", where claimants
succeed in slightly more than
one out of every three cases.
Somewhat surprisingly, given
earlier trends in the jurispru
dence, the Court has, been

cases in which section 11 (d)
claims have been raised (see
TABLE 3, SUCCESS RATE OF CoN

STITUTIONAL CHALLENGES BY

CHARTER SECTION, 1991-97).
This predisposition in favour
of section 11(d) claims was re
flected this past year in the
Court's ruling that the attempt
by some provinces to roll back
provincial court judicial sala
ries was an unconstitutional
infringement of the independ
ence of the judiciary. This con
troversial decision has at
tracted considerable commen
tary from the contributors to
this special issue of Canada
Watch, including the articles
by Peter Russell and Jamie
Cameron.

The second most success
ful kind of Charterclaim over
the past seven years has been

YEAR

1991

1992

1993

1994

1995

1996

1997

NUMBER HEARD

BY OR SUBMITTED

TO THE COURT

480
4(i)

513
496
445
573
615

NUMBER PERCENTAGE

GRANTED GRANTED

(PENDING)

83 17
77 17
84 16
77 16
67 15
67 12
62(44) 10

rather less receptive to claims
based on "unreasonable
search and seizure" under sec
tion 8; while the Court finds a
breach of section 8 rights in
close to one-half of the cases
in which such claims are made,

in over half of those instances
it goes on to find that evidence
obtained from such an unlaw
ful search ought nevertheless
to be admitted into evidence.
At the end of the day, there
fore, claimants raising section
8 rights succeed in obtaining
a remedy in only about one out
of five cases decided by the
Court. (On the other hand, it
should be noted that a finding
that a particular kind of search
is "unreasonable" is signifi
cant-regardless of whether
the evidence actually ob
tained is excluded-since this
restricts the manner in which
law enforcement authorities
can conduct searches in the
future. In this sense, even
though section 8 litigants may

continued on page 104

TABLE 3: Success Rate ofConstitutional Challenges by CharterSection, 1991-97

• CHARTER NUMBER OF INFRINGEMENTS INFRINGEMENTS REMEDY NOT GRANTED SUCCESS RATE

SECTION CHALLENGES FOUND SAVED UNDER ss. 24(2) OR

UNDERS.1 24(1)

2(a) 7 1 1
2(b) 19 8 3 26.3%
2(d) 3 1
3 4 2
4 1 1
6 3
7 84 25 28.6%
8 44 21 12 20.5%
9 11 3 27.3%
10(a) 3 2 I
10(b) 29 13 3 34.5%
11(a) 3
l1(b) 24 4 16.7%
11(e) 2
l1(d) 38 21 2 47%
l1(e) 2
11(t) 1
l1(g) 4
12 10 2 2
13 2
14 1 1
15 24 9 29%
23 1 1
28 1
32 5

TOTAL 326

-
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not benefit personally, the rea
soning employed by the Court
will prove of value to potential
litigants in the future.)

[W]here the Courtfinds
asection 15 violation, it
is extremely unlikely that

it will uphold that
infringementas a

reasonable limit under
section 1.

One significant surprise,
given earlier commentary sug
gesting the Court's lack of re
ceptiveness to equality rights
claims, is the relative success
of claims based on section 15,
the equality guarantee. As
Table 3 indicates, over the past
seven years section 15 claims
have succeeded in one-third of
the cases in which they have
been the subject of a Court de
cision. Moreover, of the nine
instances in which the Court
found a violation ofsection 15,

the infringement was upheld
under section 1 as a reason
able limit on only one occasion
(the controversial 5-4 ruling in
Egan in 1995). In short, where
the Court finds a section 15
violation, it is extremely un
likely that it will uphold that
infringement as a reasonable
limit under section 1.

Overall this decade, claims
based on section 15 have suc
ceeded at approximately the
same rate as those based on
section lO(b), which has long
been viewed as one ofthe most
successful bases for mounting
a Charter claim. Clearly, the
perception that the Court is
unreceptive to claims based on
section 15 is out of step with
current reality. In fact, the
Canada Watch contributors
examining the Court's per
formance on section 15 in 1997
note that the Court's jurispru
dence has shifted significantly
over the past two years, pro
viding greater scope for claims
based on section 15 to suc
ceed.

As might be expected, there
are significant variations in

the attitudes of different mem
bers of the Court towards
Charter claims. There are two
members of the Court who
clearly stand out in terms of
their predisposition to rule in
favour of Charter claimants.
ChiefJustice Lamer sides with
the Charterclaimant in 45 per
cent of cases in which he has
participated since 1991, fol
lowed by Mr. Justice John
Major at 39 percent (see TABLE
4, ANALYSIS OF VOTING BEHAV
IOUR OF SUPREME COURT JUDGES
IN CHARTER CHALLENGE CASES,
1991-97). While the ChiefJus
tice has long been regarded as
a Charter activist, that reputa
tion has not generally been
associated with Mr. Justice

. Major, which makes this statis
tic somewhat of a surprise.
Three other Justices-the late
Justice Sopinka, along with
Justices Cory and Iacobucci
decide in favour of Charter
claimants in approximately 30
percent of cases on which they
sit, which is slightly below the
Court's overall success rate of
31 percent. This group is fol
lowed by Mr. Justice La For-

est, with a success rate of
28.6% and Madame Justice
McLachlin at 26.4%. Finally,
the clear Charter conserva
tives on the Court are Mr. Jus
tice Gonthier, at 19.1 %, and
Madame Justice L'Heureux
Dubeat 18.7%.

It should be pointed out,
however, that these same gen
eral tendencies do not neces
sarily apply in respect of the
interpretation of all Charter
rights. In particular, while Mad
ame Justice L'Heureux Dube
has tended to adopt narrow
interpretations of the legal
rights provisions in the Char
ter, she has been one of the
more activist members of the
Court in terms of the interpre
tation of section 15. The same
tendency has been evident in
the approach of Madame Jus
tice McLachlin, although in the
latter instance the variation in
approach to the different
Charter rights has not been as
wide.

The Court has also tended
to be more divided in Charter
and constitutional cases than
in the non-constitutional por-

TABLE 4: Analysis o/Voting Behaviouro/Supreme CourtJudges in Charter Challenge Cases, 1991-97

SUPREME NUMBER OF CHARTER NUMBER OF CASES CASES IN WHICH REMEDY NOT SUCCESS RATE

COURT CHALLENGE CASES IN WHICH A JUDGE AN INFRINGEMENT GRANTED %
JUSTICE PREsIDED OVER FINDS AN INFRINGEMENT Is SAVED UNDER S. 1 UNDER ss. 24(2)

OR 24(1)

LAMER 163 80(49.1%) 5 11 45%
LA FOREST 189 72 (38.1 %) 11 7 28.6%
L'HEUREUX-DuBIt 182 52(28.6%) 7 11 18.7%
SOPINKA 212 91 (42.9%) 13 14 30.2%
GONTHIER 199 68(34.2%) 13 17 19.1%
CORY 205 84(41.0%) 7 14 31.7%
McLACHLIN 208 70(33.7%) 4 10 26.9%
IACOBUCCI 187 75(40.1%) 7 13 29.4%
MAJOR 125 60(48.0%) 4 7 39.2%
WILSON 10 4(40.0%) 0 0 40.0%
STEVENSON 35 14(40%) 2 1 31.4%
BASTARACHE 2 1(50%) 0 1 50.0%

AVERAGE 155.9 60.9 6.6 9.5 30.3%



TABLE5: Unanimous Versus SplitDecisions

TABLE 6: ReversalRates ofthe Provinces

UNANIMOUS SPLIT PERCENTAGE OF
UNANIMOUS

1991 14 26 35%
1992 Z2. J) 52.4%
1993 28 Z2. 56%
1994 13 19 40.6%
1995 10 26 27.8%
1996 25 Z2. 53.2%
1997 13 13 50.0%

Total 125 148 45.8%

DISMISSED ALLOWED REVERSAL RATE

ALBERTA 11 9 45%
ONTARIO 64 26 28.9%
QUEBEC 17 17 50%
SASKATCHEWAN 6 4 40%
NEWFOUNDLAND 2 3 60%
NEW BRUNSWICK 4 6 60%
PEI 4 2 33.3%
BRITISH
COLUMBIA 25 J) 44.4%
FEDERAL COURT 18 7 28%
NOVA SCOTlA 11 7 38.9%
COURT MARTIAL 0 2 100%
MANITOBA 3 5 60%

TOTAL 165 108 39.5%

Mr. Justice Sopinka's
134judgments delivered
over the 1991-97period
exceeded the total even

ofthe ChiefJustice,
which is quite

extraordinary in light of
thefact that the Chief
Justice often delivers
short oraljudgments
from the bench on
behalfofthe entire

Court.

continued on page 106

opposed to a constitutional
case; over the past seven
years, it has reversed the court
of appeal in about 45% of all
appeals heard, which is 5 per
cent higher than its reversal
rate in constitutional cases
alone.)

From time to time, provin
cial governments have ac
cused the Supreme Court of
being biased in favour of the
federal government in its con
stitutional decisions. This ac
cusation was repeated in a
particularly vociferous fash
ion by the government of Que
bec this past year at the time
ofthe hearing of the ReJerence
Re: Secession of Quebec. As
Table 7 indicates (SUCCESS RATE
OF CONSTITUTIONAL CHAL
LENGES TO FEDERAL AND PRO
VINCIAL LEGISLATION), the Su
preme Court's performance in
constitutional cases over this
decade lends very little cre
dence to the claims of these
provincial critics. Federal leg
islation has been challenged
more frequently than provin
cial legislation and has been
more frequently ruled invalid

overall the Court affirms the
decision of the court of appeal
on constitutional issues in 60
percent of the cases it hears.7

(The court of appeal has been
affirmed in 165 of the 273 con
stitutional decisions of the
Court in the past seven years.)
This, combined with the fact
that the Supreme Court now
denies leave in 90 percent of
the applications it hears, em
phasizes the leading role
played by the appeal courts of
the provinces in the develop
ment of constitutional juris
prudence. (One surprise, in
fact, is that the Supreme Court
is more likely to reverse a pro
vincial court of appeal in a
non-constitutional case as

tend to contradict that argu
ment, however, with the 24
constitutional decisions
handed down representing
just 23% of the total of 104
judgments rendered by the
Court in the year. That com
pares with 46 constitutional
cases of the 124 judgments
rendered in 1996 (37%) and 46
of the 103 judgments issued in
1995(44%).

TABLE 6 (REVERSAL RATES OF
TIlE PROVINCES, 1991-97) sets
out the reversal rates for dif
ferent Courts of Appeal in
constitutional decisions of the
Supreme Court of Canada
over the past seven years. 6

While there are some varia
tions in these reversal rates,

tion of its docket. As Table 5
indicates (UNANIMOUS VER
SUS SPLIT DECISION), it has
been unanimous in just 45%
of its constitutional decisions
over the past seven years. This

[T]he Court'sjudgments
are . .. much longer

today than they were a
decade ago: the 107

judgments rendered in
1997willoccupy about

3400pages in the
Supreme CourtReports,

which is about 1250
morepages than were
requiredto report the

116judgments rendered
in 1987.

compares with an overall una
nimity rate of 72% during this
same period, an indication that
con'stitutional cases are sig
nificantly more contentious
and divisive than the remain
der of the Court's docket. Per
haps as a result, the Court's
judgments are also much
longer today than they were a
decade ago: the 107judgments
rendered in 1997 will occupy
about 3400 pages in the Su
preme Court Reports, which is
about 1250 more pages than
were required to report the 116
judgments rendered in 1987.
(Mind you, it should be noted
thatthe Court's output in 1997
was down from the record 4600
pages in the 1990 Supreme
Court Reports, required to re
port 146judgments issued that
year.)

Over the years, complaints
have been voiced from some
quarters to the effect that the
Court has become increas
ingly and unduly preoccupied
with constitutional and Char
ter cases. The 1997 statistics

-



A STATISTICAL OVERVIEW from page 105

TABLE 7: Success Rate ofConstitutional Challenges to Federal andProvincialLegislation

YEAR CHALLENGES TO FEDERAL SUCCESSFUL CHALLENGES CHALLENGES TO PROVINCIAL SUCCESSFUL CHALLENGES
LEGISLATION TO FEDERAL LEGISLATION LEGISLATION TO PROVINCIAL LEGISLATION

1991 18 9(50%) 8 0(0%)
1992 22 10(45.5%) 5 2(40%)
1993 19 7(36.8%) 8 3(37.5%)
1994 8 3 (37.5%) 6 1(16.7%)
1995 8 3(37.5%) 9 1(11.1%)
1996 7 1(14.3%) 17 5(29.4%)
1997 3 1(33.3%) 10 5(50.0%)

TOThL 85 34(40%) 63 17(27.0%)

by the Court. which is quite extraordinary in case is Madame Justice claim, they do provide a con-
With the departure of Jus- light of the fact that the Chief L'Heureux-Dube. text against which it can be

tices Sopinka and La Forest in Justice often delivers short This past year also saw the evaluated. The bulk of the
late 1997, the past year may oral judgments from the bench . Court's role in relation to the Charter cases coming before
prove to be somewhat ofa wa- on behalf of the entire Court. 8 legislative branches of gov- the Court have dealt with the
tershed in the Court's consti- Table 8 also reveals that when ernment being subjected to legal rights provisions, sec-
tutional jurisprudence. TABLE Mr. Justice Sopinka prepared increasing scrutiny and criti- tions 7-14; these cases have
8, JUDGMENT OF THE JUSTICES, written reasons in cases where cism. The Reform Party, in par- also tended to be those in
highlights the important role the Court was divided, he ticular, suggested that the which the Court has been most
played by both these members wrote on behalf of the major- Court was overstepping its likely to rule in favour of the
of the Court in constitutional ity 82 percent of the time; this proper role and playing an Charter claimant. This obser-
cases this decade. In fact, Mr. figure was exceeded only by unduly political role in its in- vation might be thought to cut
Justice Sopinka's 134 judg- the Chief Justice and Mr. Jus- terpretation of the constitu- against the claim of undue ac-
ments delivered over the 1991- tice Iacobucci. Conversely, the tion. While the statistics pre- tivism, since decisions dealing
97 period exceeded the total Justice most likely to write a sented here do not conclu- with the legal rights provisions
even of the Chief Justice, dissenting opinion in a divided sively support or refute that will tend to have their greatest

TABLE8: Judgmentofthe Justices

JUSfICE WRfITEN WRfITEN UNANIMOUS UNANIMOUS ORAL CO-WROTE' Co-WROTE TarAL TarAL TO'L\LFOR TarAL
MAJORITY MINORITY WRfITEN ORAL DIssENT MINORITY MAJORITY ORAL WRfITEN TIlE COURT JUDGMENfS

JUDGMENT JUDGMENT

LAMER 56 8 8 21 0 2 2 21 72 29 124
IACOBUCCI 19 3 9 9 0 3 7 9 31 18 63
SOPINKA 42 9 17 23 0 1 6 23 68 40 134.5
GoNTHIER 16 6 5 2 0 0 0 2 Tl 7 36
CORY 29 7 2 5 0 0 0 5 38 7 50
MAJOR 7 4 0 0 0 0 2 0 11 0 12
McLACHLIN 39 ~ 3 2 0 0 0 2 62 5 ff)

WILSON 7 0 0 0 0 0 0 0 7 0 7
STEVENSON 4 2 4 0 0 0 0 0 10 4 14
L'IIEUREUX-
DUBE 30 28 4 1 2 0 0 3 62 7 72
LA FOREST 31 11 6 8 0 0 1 8 48 14 70.5
ThE COURT 0 0 0 3 0 3 0 3 6

* Co-written judgments are counted as one-half of a judgment.

---



•

impact in tenns oflaw enforce
ment agencies such as the
police rather than on the leg
islative jurisdiction of Parlia
ment or the provinciallegisla
tures.

At the same time, the con
cerns of the Court's critics
have been directed at particu
lar Court decisions-such as
the controversial and impor
tantDelgamuukw case dealing
with aboriginal rights-as op
posed to the Court's overall
jurisprudence. The statistics
presented here track overall
trends and do not speak to the
results in individual cases.
They do remind us, however,
that before any changes are
made in the method ofappoint
ment of judges or the manner
in which their judgments are
reviewed by Parliament, we
must not lose sight of the
shape of the forest as a whole
as we attempt to discern the
significance of individual
trees. ..

NOTES

I. Please note that the meth
odology used to compile the
statistics presented in this ar
ticle has been revised from
that utilized last year. There
fore, the statistics presented in
this issue supercede those
published in last year's
Canada Watch Supreme Court
issue.
2. See P. Monahan & M.
Bryant, "The Supreme Court
of Canada's 1996 Constitu
tional Cases: The End ofChar
ter Activism?" 5 Canada
Watch 41 (1997).
3. Please note that the defini
tion of "success rate" in Char
ter cases is calculated as a
fraction, the denominator of
which is the total number of
Charter decisions in the rel
evant time period, and the nu
merator of which is calculated
as follows: total. number of
Charter decisions in the rel-

evant time period in which an
infringement of a Charter right
is found, minus the number of
cases in which the said in
fringement is upheld under
section I, and minus the
number of cases in which no
remedy is granted under sec
tion 24(1) & (2) in respect of the
said infringement. (A Charter
case is a case in which the de
cision in the case (i.e., the ra
tio decidendi) was based
upon the interpretation or ap
plication of a provision of the
Canadian Charter of Rights
and Freedoms (Le., sections 1
34 of the Constitution Act,
1982).
4. A "constitutional case" is
defined as a case in which the
decision in a case (Le., the ra
tio decidendi) was based
upon the interpretation or ap
plication of a provision of the
Constitution of Canada, as
defined in section 52 of the
Constitution Act, 1982.
5. The numbers of notices of
appeal as of right filed for the
previous four years were as
follows: 1996-43 notices
filed; 1995-57 notices filed;
1994-54 notices filed; 1994
54 notices filed.
6. We would point out that at
a Canada Watch conference
held in April 1998, we pre
sented data on reversal rates
for the 1994-97 period only.
This data generated consider
able media attention, with com
mentary suggesting that cer
tain courts of appeal were
weaker than others. The diffi
culty with drawing these kinds
of inferences was that the
number of cases from certain
of the smaller provinces over
this time period was very lim
ited. In some instances, there
were also errors made in the
recording of certain cases
which, combined with the small
numbers of cases involved,
presented a misleading im
pression of the perfonnance of
certain courts. We have at
tempted to counter this diffi-

culty by expanding the data
base to include the past seven
years; we have also rechecked
all the entries, so as to verify
the accuracy of the numbers
presented over the past seven
years.
7. Note that the data in Table
6 reflect the affinnation or re
versal of the court of appeal
on the constitutional issue
considered. Thus, if the court
of appeal's holding on the
constitutional issue is upheld
by the Supreme Court, the case
is counted as "affirmed", even
if the Supreme Court reverses
the court of appeal on a non
constitutional issue.
8. Note that to be counted as
a judgment, an opinion must
state reasons or reasoning
that is distinct from that set out
in judgments ofother members
of the Court. For example, a
statement by one member of
the Court that he or she con
curs with the opinion of an
other member is not counted
as a separate judgment, since
it does not set forth any differ
ent or distinct set of reasons.

Patrick J. Monahan is
Professor ofLaw and
Director ofthe Centre for
Public Law and Public
Policy, Osgoode Hall Law
School, York University.
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