
VOLUME 6. NUMBER 2 MARCH 1998

PRACTICAL AND AUTHORITATIVE ANALYSIS OF KEY NATIONAL ISSUES

a publication of the York University Centre for Public Law and Public Policy and the Robarts Centre for Canadian Studies of York University

SPECIAL ISSUE: FOCUS ON THE MAl

THE MULTILATERAL AGREEMENT ON
INVESTMENT IS LOST IN WASHINGTON

CULTURAL PRESERVATION OR VULGAR
PROTECTIONISM? OPPOSITION TO
THE GLOBALIZATION OF CULTURAL
INDUSTRIES IN MAl NEGOTIATIONS
BY MICHELLE SFORZA

Historically, France (and the
other francophone nations)
have drawn the line against
international economic inte­
gration at their cultural bor­
ders. They argue that the cul­
tural industries (movies,
broadcast and print media, art
and literature) do not simply
yield tradable commodities but
serve as the wellspring of na­
tional identity. Therefore, cul­
tural industries and institu­
tions should be protected from
market liberalization agree­
ments like GAIT and the pro­
posed Multilateral Agreement
on Investment (MAl), in the
name of preserving cultural
heritage.

Yet the United States gov­
ernment claims that protec­
tions for domestic culture are
nothing more than a mecha­
nism for countries to shield
domestic firms from legitimate
competition (in violation of the
principles of free trade and the
free flow of investment).

The setting for the latest
fight over liberalization of cul-
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tural industries is the Organi­
zation for Economic Coopera­
tion and Development (OECD),
where the group of 29 mostly
industrialized countries is ne­
gotiating the MAl. Modeled on
the investment chapter of the
North American Free Trade
Agreement (NAFTA), the MAl
would obligate member gov-

BY STEPHEN BLANK

Unlike the punch-up over fast
track authorization or the
Kyoto meeting on global
warming, which drew all sorts
of interest groups into play,
the MAl scarcely tracks on the
American radar. It is being low­
balled by the President and
has barely surfaced in Con­
gress. There is little trace of it
in the print media, and a voy­
age across the World Wide
Web finds few U.S. sites, other
than those of some of the en­
vironmental groups. Not that
we are completely oblivious.
The U.S. embassy in Ottawa
has good MAl references on its

ernments to open almost all
economic sectors to foreign
investment, and would pre­
vent them from placing certain
conditions on that access. It
would bar governments from
treating foreign investors or
their products "any less fa­
vourably" than their domestic
counterparts in terms of regu­
lations or eligibility for govern­
ment subsidies. It would pro­
hibit any restrictions on the
purchase of domestic firms by
foreign investors. And the MAl
would grant multinational cor­
porations the standing to sue
sovereign governments in in­
ternational courts when they

continued on page 22

Web site (presumably for Ca­
nadian use).

But the MA! is way down on
the agenda. A source in a busi­
ness organization that is work­
ing for MAl says that there is
no indication it has a high level
of support in the Administra­
tion. After the rough handling
the President received on fast
track, it is hard to believe that
anyone will risk his or her neck
fOrMAl.

Why? One hypothesis fo­
cuses on America's propen­
sity to isolationism. Martin

continued on page 36
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CanadaWatch

feel their rights have been vio­
lated.

To the dismay ofU.S. nego­
tiators, France, backed by the
European Union (EU), Bel­
gium, Italy, and Canada, has
proposed a carve-out to the
MAl allowing signatories to
adopt and maintain laws de­
signed to protect national cul­
ture. Supporters of the cultural
exception wish to protect their
broadcasting, print, and audio­
visual sectors and maintain the
state's central role in achiev­
ing social objectives and guid­
ing economic development in
these areas.

In fact, many OECD coun­
tries have sought to protect
specific cultural sector laws by
"reserving" them from the
agreement. Some of these in­
clude Australia, Czech Repub­
lic, Italy, Korea, Netherlands,
New Zealand, Poland, Portu­
gal, Spain, Turkey, United
Kingdom, and the United
States, who have chosen to
reserve laws restricting foreign
ownership of broadcast/print
media. The U.S. reservation is
one based on reciprocity: they
reserve the right to place recip­
rocal limits on countries that
limit U.S. investment in cable
television and daily newspa­
pers.
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To proponents of the cul­
tural exception, however,
country-specific reservations
do not affmn the general legiti­
macy of cultural protection.
And reservations are subject
to roll-back either in the form
of a sunset clause requiring the
country to rescind the law by
a certain date, or through a
commitment to undertake ne­
gotiations in the future. An
exception, on the other hand,
would for all purposes, ana­
lytical and political, separate
the realms ofculture and com­
merce.

Without the cultural excep­
tion, many strategies to protect
and promote domestic cultural
products would be considered
illegally "discriminatory"
against foreign investors un­
der the MAl. Reflective of the
high status culture is afforded
as a national priority, France
doles out approximately
US$250,OOO,OOO per year to its
film industry. Australia, New
Zealand, and the Netherlands
also subsidize domestic artists
and their products. The MAl
could require those govern­
ments to incur the expense of
offering the same grants to any
foreign investor. And 13 OECD
nations maintain ownership
restrictions on broadcasting
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networks and/or print media, a
clear violation of the MAl pro­
vision enabling foreign inves-

. tors to purchase 100% equity
in almost all economic sectors.

[The ((General
Treatment"Jprovision
wouldcreate anew

standardin international
law basedon the elusive

conceptof
((reasonableness ",

giving arbitrationpanels
broaddiscretion to limit

the regulatory role of
governments.

In proposing to ban certain
"performance requirements",
the drafters of the MAl seek to
go beyond the goal of equal­
izing treatment between for­
eign and domestic investors.
Performance requirements pro­
hibited by the MAl include poli­
cies that require investors to
use domestically produced
materials or to create a certain
number of jobs locally. This
MAl provision concerns the
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treatment of domestic as well
as foreign investors (by join­
ing the MAl, governments
would narrow their options for
regulating not just foreign but
also domestic businesses to
achieve social objectives). For
the EU, this could mean sacri­
ficing the "Television Without
Frontiers" program, which
mandates that EU countries re­
serve 50% of programming
time for shows made in Europe.

Also of concern is theMAI's
"General Treatment" clause,
which would prohibit govern­
ments from impairing, by "un­
reasonable or discriminatory
measures, the operation, man­
agement, maintenance, use,
enjoyment or disposal of in­
vestments". This provision
would create a new standard in
international law based on the
elusive concept of "reasona­
bleness", giving arbitration
panels broad discretion to limit
the regulatory role of govern­
ments. Under this provision,
France's Toubon law, which
forbids corporations engaged
in media activities from using
English expressions where
there is a French equivalent,
could be challenged by a wide
range ofU.S. investors as un-

continued on page 28
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BY ALAN M. RUGMAN

The Multilateral Agreement
on Investment (MAl) is being
negotiated in Paris at the Or­
ganization for Economic Co­
operation and Development
(OECD). Negotiations started in
May 1995 and should have
been completed in May 1997;

Despite criticism ofthe
MAl by Canadian

economic nationalists,
the MAl will not bring

any significant
economic orpolitical

changes to Canada. The
reason is very simple:
Canada already has a

MAl with the United
States (it is called the
Free Trade Agreement

(FJA)).

now May 1998 looks like the
probable completion date. De­
spite criticism of the MAl by
Canadian economic national­
ists, the MAl will not bring any
significant economic or politi­
cal changes to Canada. The
reason is very simple: Canada
already has a MAl with the
United States (it is called the
Free Trade Agreement (FfA)).

THE MAilS BASED ON THE FTA
The investment provisions of
the FfA as agreed to ten years
ago (in October 1987) are the
basis of the draft MAl. The
NAFfA investment provisions
of 1993 were based upon the
FfA and theseNAFrA investment
provisions are identical in all

major respects to those in the
draft MAl. For example, both
the FfA and NAFfA incorporate
the key principle of national
treatment, i.e., equal access for
foreign (U.S.) investors to the
Canadian market (but accord­
ing to Canadian rules). In re­
turn, Canadian investors have
equal access to foreign (U.S.)
markets, on host country rules.
Both the FTA and NAFfA also
have exemptions from national
treatment for important Cana­
dian sectors, including the big
five of health care, education,
social services, cultural indus­
tries, and transportation.

The MAl is being negoti­
ated along the same lines;
countries have already agreed
to the national treatment prin­
ciple but they disagree over
the number and type of ex­
empted sectors. The Canadian
government has stated that it
will continue to insist on ex­
emptions for the five sectors,
especially culture, and that the
logic of the FfNNAFfA will be
used as a model for the MAl.
The underlying structure of
the FfA, NAFfA, and MAl is now
well understood by Canadians
as a clever balance between
the pressures of globalization
(national treatment) and the
need for sovereignty (ex­
empted sectors).

DEEP INTEGRATION

The current challenge in inter­
national trade negotiations,
somewhat paradoxically, is to
negotiate investment rules
rather than trade rules. This is
because, through seven GATT
rounds, and important bilateral
agreements such as the FTA,
the best known barriers to
trade in the form of tariffs have
already been reduced to a

trivial hurdle, even when cal­
culating effective rates of pro­
tection (which takes into ac­
count the value-added and la­
bour component of the pro­
tected good).

While 54% ofCanadas
FDI stock is in the United

States (and thereby
already has national

treatment), theMAl will
be very useful in setting

stable rulesfor the
rapidly increasing stock

ofCanadian FDI

elsewhere, especially in
the European Union and

Asia.

Today, the bulk of interna­
tional business is not done by
trade in goods, but through
services and investments.
Over 70% ofNorth Americans
work in the service sector, with
only 30% in manufacturing. So
the new agenda for interna­
tional agreements is to nego­
tiate rules for trade in services
and for international invest­
ment. The "shallow" integra­
tion achieved by reducing tar­
iff barriers to trade in goods is
being replaced by "deep" in­
tegration through foreign di­
rect investment (FD!), trade in
services, and the international
networks of multinational en­
terprises.

THE CONTENTS OF THE MAl
The structure of the MAl fol­
lows that OfNAFfA, and is built
upon the following platform:

1. Principle of national treat­
ment, with lists of exempted
sectors;

2. Transparency, i.e., all
regulations on investment are
identified as are all exemptions
to the principle of national

treatment;
3. Dispute settlement

mechanisms, to permit indi­
vidual investors (and compa­
nies) to appeal against gov­
ernment regulations and bu­
reaucratic controls;

4. Movement towards har­
monization of regulations, al­
though in the areas of compe­
tition policy and tax policy not
much progress can be ex­
pected in the MAl (and none
was achieved in NAFfA).

In the draft MAl all of these
four areas have been ad­
dressed, and a reading of the
various drafts shows that the
structure of the MAl is based
upon NAFfA'S investment pro­
visions, as was predictable.
The aim of the MAl is to make
domestic markets internation­
ally contestable, by providing
a basic set of rules for FD!, to
which all member countries
sign on. The OECD in Paris is
the appropriate venue to nego­
tiate the MAl as 98% of all the
world's FDI is conducted by
multinational enterprises
(MNES) based in the 23 member
countries of OECD, i.e., all of
Western Europe, North
America, Japan, Korea, Aus­
tralia, and New Zealand. There
is some opposition to the MAl
in a few third world countries,
but until the World Trade Or­
ganization gets moving on in­
vestment issues, there is no
practical alternati ve to the
OECD as a venue for the MAl.

THE MAl OPENS DOORS FOR CANADIAN
INVESTMENT
The MAl is not a bad-news but
a good-news story. The other
side of the national treatment
coin is that Canadian outward
FD! will be encouraged by a
MAl. Indeed, as a non-member
of the triad (the United States,
European Union, and Japan,)
Canada is a small, open
economy dependent on ac­
cess to triad markets. Today
this access is more often

continued on page 24
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FROM THE HAVANA CHARTER TO THE
MAl: INTERNATIONAL INVESTMENT
REGIMES

achieved through FOI than
through trade (although FOI
and trade are highly positively
correlated). While 54% of
Canada's FOI stock is in the
United States (and thereby al­
ready has national treatment),
the MAl will be very useful in
setting stable rules for the rap­
idly increasing stock of Cana­
dian FDI elsewhere, especially
in the European Union and
Asia. The MAl, in this sense,
should help Canada to con­
tinue to diversify its outward
FDI away from the United
States. Ofparticular relevance
in the MAl will be investment
rules to ensure Canadian busi-

BY DANIEL DRACHE

FIRST THE HISTORY LESSON
The year is 1948. The policy
elites from more than fifty
countries have come to Ha­
vana to put the finishing
touches on an all-encompass­
ing proposal to finalize the
details of a multilateral invest­
ment regime that is the first of
its kind. It is comprehensive,
forward-looking, and equita­
ble, with "high standards" for
the liberalization of investment
protection and trade expan­
sion.

Almost all majorpowers are
"present at creation"; those
with mixed economies as well
as laissez-faire ones, the de­
veloped no less than the un­
der-developed, the imperialist
world as well as the colonized.
At the table is a highly diverse
group of nations including In­
dia, Egypt, China,- Mexico,
Sweden, Portugal, Canada,
and the United States, to name

ness has stable access to the
European Union in resource­
based sectors such as forestry
products (where there has
been a wave of protectionism
in the last four years). The MAl
should also help to open up
the Japanese, other Asian, and
Latin American markets for
Canadian FOI.

COtllUSIONS

In general, because
investment has a long-term
time horizon, business people
need to be assured that
political risk is low. New and
capricious investment
regulations deter FOI and

but a few. Only the Soviet
bloc absents itself, but it too
has been present behind the

AtHavana, the u.s.
chiefdelegate signedthe

final document; but
American investors at

home andtheir
Republican allies in

Congress opposedits
provisions, which gave

capital-importing
countries rights to

control investmentflows.

scenes. When ratified, this le­
gal instrument was to become
the Charter for the Interna­
tional Trade Organization, the

thereby reduce global
economic efficiency. Canada
has mitigated the worst
excesses of left-wing
economic nationalism through
the investment provisions of
the FfA and NAFfA. The MAl is
the icing on the cake of
globalization for Canada. In
short, the MAl is a good-news
story. The NAFfA is such an
advanced trade and
investment pact that it is being
used as the model for the MAl.
Given that Canada has
survived quite well for the last
ten years under the
investment provisions of the
FfA, it is well-placed to take on

international institution desig­
nated to oversee the world's
trading system along with the
World Bank and the IMF.

SO what happened to the
Havana Charter? In a word, its
fate was decided by U.S. trade
politics. Congress killed the
broadest multilateral interna­
tional investment agreement
that had ever been negotiated.
At Havana, the U.S. chief del­
egate signed the final docu­
ment; but American investors
at home and their Republican
allies in Congress opposed its
provisions, which gave capi­
tal-importing countries rights
to control investment flows.
And that was that. Most ex­
perts treat Havana as a failed
episode in international rela­
tions of little relevance for to­
day. But they are woefully
wrong.

TWO CRITICAL ELEMENTS
In tbe rear-view mirror of his­
tory, two ideas stand out. First,
at the time there was a solid
international consensus that a
trade and investment regime
had to be more than an ab­
stract set of rigid legal princi­
ples to defend investors'
rights at any price; rather, it
had to be functional, efficient,

board theMAI. The MAl has the
additional advantage of
helping to open up markets in
Europe and Asia for Canadian
investors on the same terms as
the U.S. market. .,

Alan M. Rugman is
Professor of International
Business at the Joseph L.
Rotman School of
Management, University of
Toronto. He is on leave as
Thames Water Fellow of
Strategic Management at
Templeton College,
University ofOxford.

and practical. Nothing less
would "ensure the workability
ofthe new order". So the coun­
tries of the world chose non­
discriminatory trade and, by
the end of the negotiations,
decided to make foreign direct
investment accountable as the
lynchpin of international gov­
ernance. [See box on p. 25,Key
Dates in the Regulation of
Foreign Investment, for the
long-term effects of this deci­
sion.]

Secondly, as the framework
agreement for a new age, it
could not be a system of pure
commercial gain designed pri­
marily to advance the free en­
terprise principle. Instead, in­
vestment rights had to accom­
modate the full employment
obligation that all states ac­
cepted as the cornerstone of
the world trading system. Fur­
ther, countries had to make an
equal commitment to eliminate
all forms of arbitrary and dis­
criminatory barriers that the
state and market actors rou­
tinely erected for public or pri­
vate profit.

Finally, the theoretical un­
derstanding behind the Ha-

continued on page 26
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Key Dates in the Regulation ofForeign Investment

In 1948, the HAVANA CHARTER is signed by more than fifty countries, affirming the rights of investors to fair treatment, empha­
sizing the importance of foreign investment flows for development and reconstruction, as well as protecting the host country's
ight to develop national resources for national ends. Different articles pronounce in favour ofcountries taking domestic measures

against restrictive business practices, including nationalization with compensation, while at the same time requiring states to dis­
mantle barriers to trade.

In the 1960s, the principle of permanent sovereignty over national resources is declared in GENERAL ASSEMBLY RESOLUTION
1803 (XVII) NO. 3 (1962). The principle affirms the rights of nations to control their natural resources and represents the high water
mark to find common ground between the developed and developing countries. The resolution also provides for appropriate
ompensation when resources are nationalized.

In 1961, CODES OF LIBERALIZATION OF CAPITAL MOVEMENTS AND OF CURRENT INVISIBLE OPERATIONS establish binding rules and
provides effective machinery for their gradual expansion and implementation by OECD countries.

In 1967, OECD developed countries negotiate a DRAFT CONVENTION ON THE PROTECTION OF FOREIGN PRIVATE PROPERTY; it is
approved by the Organization's Council but is never opened for signature.

In 1970, DECISION 24 OF THE ANDEAN PACT imposes stringent controls and screening procedures on FDI and the transfer of
echnology, including a provision requiring the disinvestment of foreign firms after a number of years.

In 1974. the DECADE To ESTABLISH ANEW ECONOMIC ORDER is proclaimed. International activity is focused on host country's
~emands for economic independence and national control over TNCS.

In 1976, OECD takes the lead and adopts a DECLARATION ON INTERNATIONAL INVESTMENT AND MULTINATIONAL ENTERPRISES that
includes a voluntary set of guidelines for MNES. Among other things, it calls for assurance of national treatment, addresses prob­
ems of incentives and disincentives, and proposes an easing of performance requirements on TNCS. This and other instruments
provide the key elements of an emerging liberal framework for states in the developed world.

In 1981, WHO pioneers the INTERNATIONAL CODE OF MARKETING OF BREAST MILK SUBSTITUTES in the area of consumer protec­
ion. This is one of several initiatives taken to protect consumers from TNCS and set new standards for corporate behaviour.

In 1983, an extensive UN CODE ON THE CONDUCT OF TNCs is proposed but the instrument is never adopted despite agreement
Ion many of its provisions.

In 1985, World Bank is in the forefront of reversing the early trend set by the developing countries in proposing radical changes
.n the making of national investment laws. It sponsors the CONVENTION ESTABLISHING THE MULTILATERAL INVESTMENT GUARANTEE
IAGENCY that, among other things, leaves investors free to transfer their profits and capital out of the host country.

In 1986, ILO TRIPARTITE DECLARATION OF PRINCIPLES CONCERNING MNES AND SOCIAL POLICY is adopted even if only voluntary.
In 1991, OECD Council of Ministers reviews the OECD INSTRUMENTS ON TNCS and agrees on a number of changes to strengthen

hem.
In 1991, Andean Countries amend their previous instrument on foreign investment and replace it with a LIBERAL SET OF REGU­

fLATIONS (a major reversal of policy). They now relax rules regarding foreign investment in the host country.
In 1992, the World Bank prepares and proposes the non-binding GUIDELINES ON THE TREATMENT OF FOREIGN DIRECT INVEST­

IMENT that will be a benchmark in augmenting protection for foreign direct investment rights.
In 1993, NAFTA is negotiated, a path-breaking agreement that serves as the prototype for other agreements internationally.

CHAPTER 11 goes further than anyone anticipated in dismantling barriers to foreign investment, in affirming non-discriminatory
pricing practices in the management of resources, and in extending national presence and national treatment to U.S. investors. It
!particularly limits Mexican and Canadian governments' ability to nationalize or expropriate.

In 1994, the Uruguay Round is successfully completed with its path-breaking agreement on TRADE-RELATED INVESTMENT MEAS­
luRES AND TRADE-RELATED PROPERTY RIGHTS. Specific commitments cover market access and national treatment. Most developing
rvountries have had little experience with issues related to the liberalization of foreign direct investment and trade in services.

In 1994, theFINAL ACT OF THE EUROPEAN ENERGY CHARTER TREATY proposes new investment rights and protection for private
nvestors.

In 1994, APEC'S NON-BINDING INVESTMENT PRINCIPLES adopted, supporting foreign direct investment and new protection for
investors.

By 1997, over 1,300BILATERAL INVESTMENT TREATIES have been signed but there is still no comprehensive agreement (the goal
hat eludes the OECD for more than a quarter of a century).

In 1997-98, the MAI-OECD TREATY is negotiated by 28 developed countries responding to the coverage of financial services in
he Uruguay Round. It is a framework agreement to promote a liberalized investment regime and provide an effective dispute

settlement mechanism. Some reservations are permitted for national security, subnational measures, and cultural protection. But
't is the most comprehensive set of measures ever proposed to enlarge investors' rights and has immediate consequences for
national governments in many policy domains.

Compiled by Daniel Drachefrom UN/UNCTAD, International Investment Instruments: A Compendium (New York and Geneva,
1996).
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vana Charter was that coun­
tries would have to make na­
tional adjustments to interna­
tional forces when interna­
tional trade was expanding
rather than contracting. This
made impeccable economic
sense as wel1 as smart state­
craft. When economic growth
stal1ed, few countries would
ever accept the dictates of
crude market logic to open
their economies regardless of
costs and despite the conse­
quences. Thus, they had to
settle not for the abstract doc­
trines of free trade but for the
more powerful notion of trade
liberalization that required the
nations of the world to disman­
tle their tariff walls while re­
structuring their economies.

For extreme advocates
oflaissez-faire

internationalism, the
Chilrter transgressedthe
fundamental notion thilt

trade wasprincipally
organizedfor private

gain andprofit and that
liberal trading
principles were

incompatible with
broadersocialgoals.

In the imperfect world ofthe
late forties (much like our
own), countries everywhere
employed export subsidies,
quantitative restrictions, and
commodity agreements for
commercial ends. For instance,
the U.S. had its special deal in
agricultural products and the
U.K. relied on the Imperial
Trading Preferences and other
"special" relationships, both
undermining the global trad-

ing system. So the challenge
of five decades ago was to
adopt principles of conduct
such that countries would be
able to "establish a system of
balanced mutual advantage".

THE CRITERIA OF SUCCESS
Of its six principal objectives,
only one concerned directly
the way in which trade should
be conducted and organized:
"To promote on a reciprocal
and mutually advantageous
basis the reduction of tariffs
and other barriers to trade and
the elimination of discrimina­
tory treatment in international
commerce".

One concerned exclusively
economic development: "To
foster and assist industrial and
general economic develop­
ment, particularly of those
countries which are still in the
early stages of industrial de­
velopment, and to encourage
the international flow of capi­
tal for productive investment".
Two dealt with the founding
principles of the world order:
"To further the enjoyment, by
all countries on equal terms, of
access to markets, products
and productive faculties which
are needed for [members'] eco­
nomic prosperity and devel­
opment; and to enable coun­
tries, by increasing the oppor­
tunities for their trade and eco­
nomic development, to abstain
from measures which would
disrupt world commerce, re­
duce productive employment
or retard economic progress".

Finally, Article I had a
sixth objective: "To facilitate
through the promotion of mu­
tual understanding, consulta­
tion and cooperation the solu­
tion ofproblems relating to in­
ternational trade in the fields of
employment, economic devel­
opment, commercial policy,
business practices and com­
modity policy".

The preamble to the Char­
ter provides an Olympian

benchmark of setting high
standards for this or any sub­
sequent international trade
and investment regime. The
first set of principles spel1ed
out the relationship between
states, the commitment "to
maintain full and productive
employment" as international
concerns, and the need for
commercial policies that permit
the full development of trad­
ing policies and domestic la­
bour standards.

The House ofCommons
Standing Committee on

ForeignAffairs and
InternationalTradeini~

detailed report urges 17
substantial chilnges thilt
hilve to be addressed by
Canadasnegotiators as

apre-conditionfor
signing, including an

effective cultural
exemption clause, an
open andtransparent
procedurefor dispute

resolution, aclear
definition ofwhilt

constitutes
expropriation, and the

needforastrong
statement on IW core

labourstandards.

The second set of princi­
ples was focused on one sole
theme: the importance of inter­
national market forces as regu­
lators of international life.
Trade barriers had to be re­
duced and, wherever possible,
eliminated. Those that were

justified had to be adminis­
tered in a non-discriminatory
manner consistent with most­
favoured nation principle.

The third group of princi­
ples addressed the issue of
protectionism. The final group
addressed special circum­
stances when a country could
not implement the principles of
the Charter due to a "drastic
and sudden change in existing
trade practices". It was entitled
to relief though negotiation or
to a transitional period after
which conformity was re­
quired.

For extreme advocates of
laissez-faire internationalism,
the Charter transgressed the
fundamental notion that trade
was principal1y organized for
private gain and profit and
that liberal trading principles
were incompatible with
broader social goals. Williams
Brown, who likely wrote the
definitive account ofthese dif­
ficult, prolonged international
negotiations, makes the criti­
cal point that "if there had not
been a basic agreement on this
fundamental point, agreement
on the Charter as it now stands
would have been impossible".

The realists of the time,
many of whom worked inside
the U.S. State Department, be­
lieved that such an investment
regime could only succeed on
the condition that countries
both dismantled state-erected
barriers and enforced a code
regulating the restrictive prac­
tices of international business.
The two went together. The
key was that investors' rights
could not be so broad as to
limit the host country's re­
sponsibilities. In the Havana
Charter, no member was pre­
cluded from enforcing any na­
tional statute to prevent what
was at the time cal1ed "mo­
nopoly" practices (Art. 52).

The term monopoly prac­
tices meant something quite
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explicit to the Havana negotia­
tors. They were prepared to
accept the fact that there were
many trade-distorting activi­
ties that impaired markets
from effective functioning.

Conceptually, theMAl is
the extreme opposite of

the Charter. It is a
prototypicalagreement
ofacorporate age. It

callsfor transparency in
state behaviourbut
advocates asecret
dispute resolution

mechanism. Itplaces
many new obligations
on governments, but
does not have many

specifics on how it will
protect such sensitive
areas as culture, the

environment, andpublic
and social services atall
levels ofgovernment. It

champions alevel
playingfieldacross the
globe, butadvocates its
own sui generisfonn of
beggar-thy-neighbour

protectionismforglobal
capital that confers

special rights on
internationalbusiness.

Some were state-centred;
many more came from interna­
tional business. What was
needed was a framework for a
new investment regime with a
strong pro-active capacity to
hold foreign direct investors
and multinational corporations

accountable internationally.
This was a pivotal idea for

the times. Even if all their rec­
ommendations were not as
strong as they might have
been, the Havana negotiators
went so far as to identify some
of the key areas of the
economy where monopoly
would likely prevent the or­
derly development of the inter­
national system. As in our
own day, it was the concen­
trated financial services sec­
tor, multinational business that
was connected to capital-ex­
porting activities (telecommu­
nications, insurance, banking,
mining, and pharmaceutical
sectors). Here too states had
to be able to act to defend their
interests and use their power
to expropriate and pay com­
pensation.

FORWARD INTO THE PRESENT
So what lessons does the Ha­
vana Charter hold for the ag­
gressive coalition of forces
pressing for passage of the
MAl? The legacy of Havana
presents a challenge of epic
proportions for triumphant lib­
eralism.

Conceptually, the MAl is the
extreme opposite of the Char­
ter. It is a prototypical agree­
ment ofa corporate age. Itcalls
for transparency in state be­
haviour but advocates a secret
dispute resolution mechanism.
It places many new obliga­
tions on governments, but
does not have many specifics
on how it will protect such
sensitive areas as culture, the
environment, and public and
social services at all levels of
government. It champions a
level playing field across the
globe, but advocates its own
sui generis form of beggar­
thy-neighbour protectionism
for global capital that confers
special rights on international
business. Most worrisome is
the way it gives foreign firms
a leg up over national enter­
prises. Definitions are so
broad that public government
faces a serious diminution of

its authority in many areas of
public policymaking.

In contrast to the Havana
Charter, there is no general
consensus in favour of the
MAL The legal text is a source
of bitter wrangling among
scholars and experts. If the
overall objective of the new
regime is to provide transpar­
ent and flexible rules designed
to sustain investment flows,
the existing text raises many
controversial issues about
basic principles such as the
right of establishment, na­
tional treatment, transparency,
expropriation, and non-dis­
crimination. If the intent was to
produce a model "high stand­
ard" agreement on global rules,
it has failed.

Elites the world over have
rallied around the flag of glo­
bal free trade and the self-regu­
lating transnational corpora­
tion, but support on the
ground, where it counts most,
is thin. There are so many dark
ambiguities that moderates
such as Sergio Marchi, Cana­
da's Minister in charge, insist
on significant changes to the
existing draft. The House of
Commons Standing Commit­
tee on Foreign Affairs and In­
ternational Trade in its detailed
report urges 17 substantial
changes that have to be ad­
dressed by Canada's negotia­
tors as a pre-condition for
signing, including an effective
cultural exemption clause, an
open and transparent proce­
dure for dispute resolution, a
clear definition of what consti­
tutes expropriation, and the
need for a strong statement on
lLO core labour standards.

On the Internet, too, there
are dozens of anti-MAl Web
sites giving round-the-clock
analysis of the dangers of the
draft Agreement. No one
could have anticipated the ap­
pearance of the "virtual" glo­
bal citizen, very local and
highly vocal. This highly vis­
ible international body ofpub­
lic opinion is insisting on a dif-

ferent kind of international in­
vestment regime. They ask
one hell of a good question:
why are TNCS entitled to so
much legal protection?

As states everywhere feel
the adaptive pressures from
the new international agenda
for deep integration, they
would do well to take a long
hard look again at the Havana
Charter for both its strengths
and shortcomings. It was a
potent international instru­
ment that could have estab­
lished new standards. It was
also a highly normative exer­
cise in trade politics, one
which recognized that foreign
direct investment was indis­
pensable for the stability of
the international economy. But
it was resolute that foreign di­
rect investment was not an
absolute, but had to be accept­
able to the host country.

With capital more mobile
than ever, building counter­
weights has to be at the top of
the agenda today. Developed
countries have always fa­
voured national controls over
their own resources and stra­
tegic sectors, and have never
abandoned state aids and sub­
sidies to support their home
industries. This is why there
have been so few successful
global efforts to protect for­
eign investors' rights from the
reach of nations. Happy 50th
birthday, Havana. ..

Daniel Drache is Director of
the Robarts Centre for
Canadian Studies and
Professor of Political
Economy at York University.
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justly restricting their market- nation of their work, even of culture). But while the em- laissez-faire ideas enshrined
ing strategies by preventing where a publisher holds the brace ofthe market is reflective in theMAI, economic develop-
them from capitalizing on intel- copyright. Under the MAl, ofthe highly privatized Ameri- ment strategies for nurturing
lectual property like brand copyrights would be absolute, can economic landscape, it is domestic business are viewed
names and advertising slo- as in the United States and the not a universally accepted as unreasonable "discrimina-
gans. United Kingdom. French art- principle. MAl opponents argue tion". Cultural exception pro-

ists working for foreign firms that questions regarding the ponents, while embracing
could thus be forced to forego scope of markets should not many of the same pro-market

MAl opponents argue the legal rights they enjoy un- be settled in the marginal realm notions as their American ne-

that questions regarding
der French law. of international investment gotiating partners, still sub-

The U.S. bases its opposi- law, but should rather be ad- scribe to the common sense

the scope ofmarkets tion to the cultural exception dressed in domestic, demo- notion that not everything

shouldnot be settled in
on two central arguments. The cratically accountable fora. should be for sale. In seeking
first is that trade is a friend, and The debate over the pro- a cultural exception to theMAI,

the marginal realm of not a foe, of cultural diversity. posed cultural exception is as they are accepting that gov-

international investment
Proponents of cultural carve- much about ideas as it is about ernments have responsibilities
outs in both the industrialized money. While the entertain- to their citizens that they can-

law, but should rather and third worlds counter that ment industry is big money for not necessarily trust the mar-

be addressed in
local cultural industries could nations like the U.S. and ket, or foreign investors, to
not possibly survive unfet- France, the proponents of fulfil!. What is at stake in the

domestic, democratically tered competition against such the cultural exception have debate over the cultural excep-

accountablefora.
global giants as the Holly- demonstrated a strong re- tion is not simply one coun-
wood entertainment industry, sistance to its complete try's business interests over
which already has a substan- commodification. Given that a another's, but the moral limits
tial global market presence. way of life as well as a signifi- to markets. +And French artists are con- The long-term effect of the cant source of national income

cerned that the MAl would ul- globalization of culture, they are at stake, a cultural excep-
Michelle Sforza is a

timately lead to the replace- argue, will not be diversifica- tion appears to be an emi-
Washington-based analyst •ment of the French concep- tion, but homogenization. nently reasonable request. In
and expert on cultural

tion of intellectual property The second U.S. argument fact, it seems like one of the
policy, and a member of the

rights with the Anglo-Ameri- against the cultural exception better reasons a country could
Prelude Public Policy

can approach. In France, au- reiterates traditional laissez- choose to protect domestic
Group.

thors retain some rights con- faire doctrine (that the market industries.
cerning the use and dissemi- should be the ultimate arbiter Under the logic of the

WHAT RIGHTS DOES THE MAl and investments of other Par-

The MAl is avery ties. This establishes a floor for

PROTECT? protection even if locals are
generous treaty as it treated the same as foreigners.

BY BARRY APPLETON provides that investors PERFORMANCE REQUIREMENTS

receive thefair market The ability of governments to

value ofthe investment
impose a wide variety of re-

While the MAl provides broad pate in the economy. For ex- strictions on business prac-
protections for foreign invest- ample, differential fees based (this can exceed tices is limited. MAl govern-
ment, it does not cover every on the location of the invest-

compensation levels
ments are prohibited from re-

investor right. Following is a ment likely violate this obli- quiring the purchase of local
brief description of the most gation. The MAl'S national establishedunder goods and services or from
important investment rights treatment obligation provides

Canadian domestic laW).
forcing investors to export a

protected by the MAL foreign investors with the certain level of locally pro-

NATIONAL TREATMENT best treatment received by any duced goods or services. Gov-
National treatment is funda- investment in any part of the ernments cannot regulate the

mentally about preventing dis- country. This means that an in- MINIMUM STANDARDS OF TREATMENT distribution of services within
crimination against foreign in- vestor can challenge local MAl governments must provide their borders or restrict sales

vestors and their investments. government actions that are the minimum standard of treat- based on the volume or value
However, it broadly restricts more burdensome than those ment as established by inter- of exports. Government ben-
how governments may partici- imposed in other provinces. national law to the nationals efits made in connection with



HAS CANADA EXHAUSTED CULTURAL
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an investment in its territory
cannot be based on the use of
local goods or services. Thus
a government cannot require,
or encourage, a business to
purchase locally produced
equipment and supplies.

EXPROPRIATION
The MAl forces governments
to pay compensation when­
ever there is an expropriation
or a measure equivalent to an
expropriation. Under interna­
tionallaw, the term expropria­
tion is very broadly applied
and applies to any act when
governmental authority de­
nies some benefit of property.
The government does not
need to take title to the prop­
erty; all it has to do is deny the
benefit of the investment to the
investor. The MAl is a very
generous treaty as it provides
that investors receive the fair
market value of the investment
(this can exceed compensa­
tion levels established under
Canadian domestic law).

Barry Appleton is an
international trade lawyer
and expert practising in
Toronto and New York.

BY KEITH KELLY

Over the past several months,
the attention of artists, cul­
tural workers, and concerned
Canadians has been focused
on the negotiation of the Mul­
tilateral Agreement on Invest­
ment (MAl). This multilateral
project is being led by the Or­
ganization for Economic Coop­
eration and Development
(OECD), a body comprised of29
of the world's most developed
economies, and is aimed at cre­
ating a broad set of rules which
protects international inves­
tors and their investments from
the vagaries of domestic poli­
tics.

The MAl is the latest incar­
nation of similar efforts which
were mounted in the Uruguay
Round of GATT negotiations.
The TRIMS negotiation table
proposed a sweeping package
of measures almost identical to
the proposed contours of the
MAl. The measures failed to
make it into the GATT as a result
of the vehement protests of the
third world nations, which
feared that the adoption of
these measures would perma­
nently consign their econo­
mies to colonial status. Un­
daunted by this setback, the
OECD, which has no third world
members, undertook the MAl
process.

As the extensive measures
being negotiated at the OECD

became known to the public,
concerns were expressed that
the agreement was a major in­
cursion into the political, eco­
nomic, and cultural sover­
eignty of signatory states. As
proposed, some of the more
problematic measures would
limit domestic content require­
ments for foreign investors,
eliminate the need to hire na­
tionals or to demonstrate any

benefits to the nation where
the investments are made. The
implications ofthese and other
measures, including a sweep­
ing definition of investment,
which captures profit and not­
for-profit undertakings, intel­
lectual property, and state­
owned operations, stirred the
Canadian cultural sector to
seek an exemption for culture
within the master agreement.

For many it was clear that
the imposition of the MAl
would spell the end for poli­
cies which have been key­
stones in the Canadian cul­
tural arsenal, such as limita­
tions on foreign ownership,
funding agencies which pro­
vide assistance to Canadians
only, Canadian content re­
quirements in broadcasting,
and the use of the tax system
to stimulate private investment
in the cultural sector. The cul­
tural sector rallied around the
call for carve-out for culture
within the MAl. The govern­
ment responded with a request
for clarification: what do we
mean by a carve-out?

For government trade ne­
gotiators, the obvious refer­
ence point was the so-called
cultural exemption withinFfN
NAFfA. The FTNNAFfA exemp­
tion has been widely criticized
within the cultural sector as
being too narrow (creation,
museums and heritage, and
the live performing arts are not
included), and the retaliatory
provisions within the notwith­
standing clause constitute an
effective deterrent to major
government initiatives in the
cultural domain. Yet, despite
its many perceived imperfec­
tions, it is the only broad cul­
tural exemption within the net­
work of international trade

agreements.
Canada is not unique in its

promotion of the "cultural ex­
emption strategy". France,
supported by Belgium, has
put forward texts which to
some degree remove dimen­
sions of cultural expression
from the disciplines of interna­
tional trade agreements. It was
France that spurred the Euro­
pean Union to seek an exemp­
tion for audio-visual services
in the Uruguay Round of the
GATT, and they have proposed
a broader exemption within the
MAl that identifies language
and cultural diversity as the
key elements of a new exemp­
tion. The FrenchMAl text is too
narrow for Canadian needs.
Language is an important ele­
ment, but is not inclusive
enough to capture the full
range of Canadian cultural
policies at risk from the
breadth of the MAl, such as
ownership and control poli­
cies and Canadian content re­
quirements.

For those Canadians who
support the "cultural exemp­
tion" strategy, there are a few
benchmarks for a fully accept­
able carve-out. Like the General
Exemption on National Secu­
rity within the GATT, a cultural
exemption must be self-judg­
ing. As with national security,
it is up to each state to define
what constitutes elements of
importance to national secu­
rity. It als<;l must not be subject
to challenge or retaliation from
our international trading part­
ners. With these two key ele­
ments in place, Canada would
be utterly free to craft cultural
policy measures consistent
with our needs and changing
conditions. These two charac­
teristics would give the Gov­
ernment of Canada the latitude
it requires to husband our cul­
turallife as it best sees fit.

There is another tool avail­
able to signatory states which

continued on page 30
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is the "country specific reser­
vation". Here individual states
can list those sectors which
they wish to remain outside
the disciplines of the multilat­
eral agreement. Country spe­
cific reservations come in two
forms, "bound" and
"unbound". Bound reserva­
tions mean that the listed sec­
tors or measures are subject to
the roll back and standstill
rules, which provide that the
state agrees to gradually
modify and eventually elimi­
nate those measures which do
not conform to the obligations
contained in the agreement.
Unbound reservations allow
the state to maintain the meas­
ures and exempt the sectors
while retaining the right to im­
plement new measures which
do not conform to the broader
terms of the agreement.

As an exemption
strategy, country

specific reselVations are
oflimitedvalue in

smoothing the way to a
broadreferencepoint
for the treatment of

cultural measures under
international trade and
investmentagreements.

The country specific reser­
vations only apply to the indi­
vidual nation which has tabled
the reservations, and often the
list of sectors and measures
contained in the reservation
becomes a bargaining issue
with other international part­
ners which have not registered
similar reservations. As an ex­
emption strategy, country spe­
cific reservations are of limited

value in smoothing the way to
a broad reference point for the
treatment of cultural measures
under international trade and
investment agreements.

When we look to the Gen­
eral Agreement on Tariffs and
Trade, we only find two refer­
ences to cultural issues. A
general exemption in article XX
allows Contracting Parties
(trade argot for signatory
states) to take measures to pro­
tect national treasures, and
another is found in the origi­
nal1947 GATT, which allows for
quantitative quotas for im­
ported films. The rest of the
agreement is silent on the
treatment of culture.

This lack of reference
points within the fabric of in­
ternational trade agreements
likely inspired the United
States to challenge our do­
mestic magazine industry
policy not within the frame­
work ofFrNNAFfA, where it was
covered by the cultural exemp­
tion, but at the World Trade
Organization responsible for
the administration of the GATT

and GATS. In adjudicating the
dispute, the appellate body
rendered its verdict using prec­
edents set in traditional dura­
ble trading commodities, such
as alcoholic beverages and
oilseeds. In this context, the
central distinction of cultural
goods, the content, is com­
pletelyoverlooked.

There is a body of opinion
according to which the WTO

magazine decision calls into
question the efficacy of an ex­
emption strategy within inter­
national trade and investment
agreements. An exemption, it
is argued, merely removes cul­
ture from the territory where
international rules exist to
guide the actions of signatory
states and govern the bilateral
and multilateral disputes
which may arise from time to

time. Proponents of this argu­
ment call for a different ap­
proach that would see the ne­
gotiation of an international
set of rules which address the
movement and treatment of
cultural goods and services.
This approach is generally re­
ferred to as "rules-based
trade".

For the purposes ofthe
MAl, the cultural

exemption strategy is a
necessary expedient to
insulate the Canadian

culturalpolicy
frameworkfrom the

extensive impactofMAl'S
proVlSWns.

The promoters of "rules­
based trade" appear to mini­
mize the resistance of the
United States to any special
regime which deters them from
unfettered access to world
markets. The United States
made its views clearly known
during the dying days of the
Uruguay Round, when the
European Union was holding
out on two key issues, agricul­
tural subsidies and a general
exemption on audio-visual
services. The two parties
reached a compromise on the
issue of agricultural subsidies,
but the U.S. stated firmly that
it could never accept a general
exemption based on a cultural
rationale. No qeal was reached,
and therefore the Uruguay
GATT did not broaden the cul­
tural measures within the
agreement.

The need for an interna­
tional agreement which af­
fords to signatory states total
discretion on domestic cultural

policy is a worthy goal. How­
ever, in the negotiation proc­
ess, the United States can be
expected to resist such an ap­
proach with all of its resources.
Moreover, the desirability and
efficacy of a rules-based re­
gime has yet to be demon­
strated to the broad satisfac­
tion of the Canadian cultural
sector.

For the purposes of the
MAl, the cultural exemption
strategy is a necessary expe­
dient to insulate the Canadian
cultural policy framework from
the extensive impact of MAl'S

provisions. However, the de­
bate must continue about the
long-term effectiveness of this
approach in the forthcoming
round of WTO negotiations
scheduled to start in the year
2000, the Asia Pacific Eco­
nomic Cooperation agreement,
and the negotiations on a Free
Trade Agreement for the
Americas. As the agenda for
expansion ofthese multilateral
agreements escalates, it is im­
perative that the cultural sec­
tor, our trade negotiators, and
our political leadership resolve
this difficult issue. •

Keith Kelly is the National
Director of the Canadian
Conference on the Arts and
has written extensively on
cultural policy issues.

•



THE MAl IN CANADA: ECONOMIC constraining government ment and extends national

DEREGULATION, ROUND FOUR
powers to manage resources treatment and most favoured
and set standards. The con- nation treatment to foreign in-
straints are in the FTA/NAFTA vestors. 4 These provisions not

• BY MICHELLE SWENARCHUK limitations on managing the only eliminate arbitrary inter-
levels of export of resources; ference with foreign investors'
and the NAFTA and GATT 1994 rights but, in the view of the

Canada is now far down the However, as the govern- chapters on Technical Barriers B.C. government, also restrict

road of deregulated trade and ment ofBritish Columbia has to Trade and Sanitary and "transparent and non-dis-

I~
investment, having signed three noted, Canada does not ap- Phytosanitary Standards. The criminatory efforts to negoti-

trade agreements with major pear to have benefited from agreements' designation of ate and enforce local and na-

I~
consequences for this country: theNAFTA investment chapter. international standard setters, tional economic benefits".5

the Canada-U.S. agreement, the V.S. investment in Canada including the International The requirement for national

NAFTA, and the 1994 GATT/WTO has steadily declined from Standardization Organization treatment for investment in-

agreements. We also have free 1985, when Canada's propor- and Codex Alimentarius Com- centives (subsidies) appears

trade agreements with Chile and tion ofV.S. and Canada direct mission, further undermine to require payment of the same

Israel, and have signed or are foreign investment stock was domestic standards. FTA and subsidies to large foreign cor-

negotiating bilateral investment 25.9 percent, to 1996, when it GATT trade dispute panel deci- porations as may now be pro-

agreements with 59 countries. I was 16.7 percent.2 Given this sions on environmental and vided to small, local, or non-

NAFTA experience, it is reason- health issues have all fa- profit, community-based

able to question whether fur- voured trade over the domes- health, social service, educa-

The process of ther deregulation of invest- tic standards, requiring that tion, and the health and medi-

ment through theMAl will pro- standards be changed or elimi- care sector overall.

deregulation oftrade and vide economic benefits to nated.
Performance requirements

investment in the past Canada. The MAl includes extensive

decade has seen THE CURRENT ENVIRONMENTAL TheMAlundoubtedly
prohibitions against perform-

systematic weakening of
PROTECTION CONTEXT IN CANADA ance requirements for linking

The process of deregulation further constrains approvals or providing subsi-

green laws; elimination of oftrade and investment in the Canadian governments
dies or other advantages to in-

• past decade has seen system- vestors, irrespective of

public rights of atic weakening of green laws; from exercisingpowers whether investors are foreign

participation in elimination ofpublic rights of to benefit Canadian
or domestic. It exceeds the

environmentaldecision
participation in environmen- NAFTA provisions in the types

tal decision making; increas- communities and the of prohibitions and their

making; increasing ing unwillingness of govern- environment.
breadth of scope and applica-

unwillingness of
ments to accept responsibil- tion.

ity for environmental protec- These provisions will par-

governments to accept tion; and radical cuts to en- ticularly affect provincial (and

responsibilityfor
vironmental and natural re- Finally, the "expropriation" federal) rights to require job

source ministries' budgets.3 clause of the investment chap- creation and other benefits for

environmentalprotection; Further, downloading of re- ter of the NAFTA has provided local communities from foreign

and radical cuts to
sponsibilities from the federal a basis for V.S.-based Ethyl investors' exploitation ofnatu-

to provincial governments Corporation to sue the Cana- ral resources.

environmental and and, in Ontario, formerly en- dian govemment for CDN$350 "Expropriation" rights

natural resource
vironmental leader of the million for its effective ban on A most dangerous provision
country, from the province to MMT, a neuro-toxic gasoline ad- in the MAl is the NAFTA-style

ministries' budgets. municipalities, is occurring ditive. "expropriation" clause, which
with no certainty that the re-

ENVIRONMENTAL ELEMENTS OF THE provides to investors an un-

] ceivingjurisdiction will have
the will or resources to act.

MAl conditional right to compensa-

J Given that approximately The era of deregulated trade
The MAl undoubtedly further tion for expropriation of an in-

two-thirds of foreign direct in- has been, and remains, the
constrains Canadian govern- vestment or for "measures

vestment in Canada comes from era of environmental deregu-
ments from exercising powers having equivalent effect". It

the U.S., the most significant in- lation.
to benefit Canadian communi- goes beyond national treat-

vestment "treaty" for Canada is This is not a coincidence.
ties and the environment. ment, since even measures ap-

• the investment chapter of the The trade agreements have National treatment
plied to both foreign and do-

NAFTA (Chapter 11), the model targeted environmental pro- It includes very broad defini-
mestic investors could give

for the MAI. tection laws and policies by tions of investor and invest- continued on page 32
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rise to a claim for compensa­
tion by the foreign one. It ex­
tends "expropriation" claims
beyond what is compensable
in Canadian domestic law,6
with no balancing of the pub­
lic interest in resource conser­
vation, human health and
safety, or any other purpose,
in determining whether com­
pensation is payable and to
what extent.

Like NAFfA, the MAl

providesfor
expropriation through

private tribunals without
public scrutiny, appeals,

or interventions. The
secrecy andbroad

powers oftrade dispute
panels are anti­

democratic as the
capacity ofgovernments
to legislate is squelched.

The B.C. government iden­
tified the issue of native land
claim settlements which may
require return of land or other
resources (fish, forest) now
subject to non-native use (in­
vestment). Foreign investors
could claim full compensation,
no matter how tenuous or pre­
liminary their "investment".

This provides an excellent
example of the problems of in­
ternational harmonization
without regard to historical,
social, or environmental differ­
ences. Aboriginal rights are
not issues for public policy de­
cisions in European OECD coun­
tries, but raise many live and
pressing issues in Canada, and
other countries with extant
Aboriginal populations. The

federal government has at­
tempted to exempt its Aborigi­
nal obligations from the pur­
view of the MAl, but whether
that exemption will survive the
negotiation process is un­
known. No protection for pro­
vincial obligations is pro­
posed.

Like NAFTA, the MAl pro­
vides for expropriation
through private tribunals with­
out public scrutiny, appeals,
or interventions. The secrecy
and broad powers of trade
dispute panels are anti-demo­
cratic as the capacity of gov­
ernments to legislate is
squelched. The investment
protection expropriation pan­
els add the additional burden
that governments must pay
huge amounts to act in accord­
ance with domestic public in­
terest policies or even consti­
tutional law (Le., constitu­
tional Aboriginal rights). The
"chilling effect" of adding in­
vestor compensation pay­
ments to every sector of pub­
lic interest legislation is obvi­
ously considerable.

POSSIBLE PROTECTIONS
The October 1997 draft text of
the MAl reveals that the nego­
tiators are discussing the in­
clusion of wording to discour­
age the lowering of domestic
health, safety, and environ­
mental standards in order to
attract investment. It appears
unlikely that the wording, if
included at all, will be any
stronger than NAFTA Article
1114. The NAFTA wording
merely indicates that coun­
tries "should not waive or
derogate from" standards; it
does not prohibit the practice
and certainly has not pre­
vented the weakening of
standards in Canada since
NAFTA was signed. Similarly,
such wording in the MAl will
not offer much comfort to
concerned environmentalists

and health advocates.
The federal government

has filed "reservations" to ex­
empt certain policies and sec­
tors from the MAl, but environ­
mental laws are not among
them. Nor do the federal reser­
vations refer to provincial
measures. If the MAl is to cover
provincial measures, as foreign
national governments appar­
ently assume but British Co­
lumbia disputes, considerably·
expanded reservations would
be required to protect provin­
cial measures in all sectors of
provincial jurisdiction.
Subnational non-conforming
measures were exempted from
NAFTA'S national treatment and
performance requirement
terms by an exchange ofletters
between governments. No
such reservations have been
introduced into the MAl nego­
tiations.

The Canadian Environmen­
tal Law Association has pro­
posed a substantial "carve­
out" of environmental protec­
tion and resource conservation
measures.

EXPECTED IMPACTS
If adopted as currently de­
signed, the MAl will provide Eu­
ropean and Japanese corpora­
tions with rights similar to
those U.S. corporations ob­
tained in Canada underNAFTA.
It will also allow them to pres­
sure many Southern countries
into signing the MAL

Meanwhile, the Canadian
government is quietly signing
similar agreements all over the
world, entrenching a lack of
balance between rights of cor­
porate investors and the rights
of citizens to have govern­
ments respond to local eco­
nomic, social, and environmen­
tal needs. Critics of investment
agreements need to focus on a
broader landscape than just the

MAL +

Michelle Swenarchuk is
Executive Director of the
Canadian Environmental
Law Association.

NOTES

1. Personal communication
from N. Lynn McDonald, In­
vestment Trade Policy Divi­
sion, Department of Foreign
Affairs, December 16, 1997.
2. Government of British Co­
lumbia Submission to the Sub­
committee on International
Trade, Trade Disputes and In­
vestment, November 26,1997,
quoting World Investment Re­
POI1: Transitional Corpora­
tions, Market Structure and
Competition Policy (United
Nations, 1997) at 313.
3. For a review ofthe stagger­
ing pace of removal Of envi­
ronmentallaws in Ontario, see
Environmental Commissioner
of Ontario, Annual Report
J996: Keep the Doors Open to
Better Environmental Deci­
sion Making (Toronto, April
1997). At the federal level, the
1993 Red Book commitments
to improve the Canadian En­
vironmental Protection Act
and to adopt an Endangered
Species Act have not been
kept.
4. Investors include human
and corporate persons, non­
profit and for-profit private
and public organizations. In­
vestment covers "every" kind
ofproperty, claims to money or
performance, contracts, con­
cessions, licenses, permits,
etc.
5. Ibid. at 3.
6. See discussion in the au­
thor's submission on the MAl
to the House of Commons
Sub-Committee on Interna­
tional Trade, Trade Disputes
and Investment, "The Multi­
lateral Agreement on Invest­
ment and Environment: Con­
text and Concerns," November
24,1997,cELA.
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ABRIEF ANALYSIS OF THE MAl and "deeper" conception of value of the investment. This
the notion of key personnel. could make regulatory reform

BY ROBERT HOWSE &JONATHAN FELDMAN
First, this agreement will apply extremely costly, but is an in-
to all of the Contracting Parties terpretation of the meaning of
of the MAI. 4 Although each expropriation quite common in

Like the Investment Chapter of ness persons who are citizens
Contracting Party has made a U.S. domestic takings jurispru-
number of reservations,5 there dence. Under a similar provi-

the NAfTA, the Draft Multilat- of Canada, Mexico, or the
is an overall consensus on the sion in NAfTA, a U.S. investor

eral Agreement on Investment United States. Each NAFTA
importance and necessity of is now claiming millions ofdol-

(MAl) has at its core the princi- country maintains its rights to
such a provision in the treaty. lars in damages on the grounds

pie that governments must not protect the permanent employ-
The agreement demonstrates that a ban on international and

discriminate against, or among, ment base of its domestic la-
respect for state sovereignty; interprovincial trade in a sub-

foreign investors from coun- bour force, to implement its
key personnel provisions re- stance that is produced in

tries that have signed the own immigration policies and
main subject to "the applica- Canada constitutes "expro-

agreement. These obligations to protect the security of its
tion of Contracting Parties' priation" (the notorious Ethyl

are subject to reservations to own borders. 2 Even though
national laws, regulations and case).

be filed by individual signato-
procedures affecting the entry,

ries, subject to the principles
stay and work of natural per-

of standstill and (possibly) The agreement sons".6 At the same, time, While mostparties agreerollback.
demonstrates respectfor however, this agreement

THE MOVEMENT OF KEY PERSONNEL breaks new ground by cover- that negotiated
One of the areas in which the state sovereignty; key ing such broadly defined settlementofdisputes is
MAl has made significant personnelprovisions groups as investors seeking to
progress is with the movement provide essential technical preferred, the current
of key personnel. In a glo- remain subject to "the services to the operation of an draft ofthe MAl itselfhas
balized economy, it is impor- application of enterprise to which the inves-
tant for multinational corpora- tor has committed,? employees been designed to create
tions (MNCS) to have the op- Contracting Parties' working in the capacity of an the unconditional
portunity to exchange manag- national laws, executive, manager, or special-

consentfor investor-to-ers and specialists between ist,8 and spouses and minor• entities in different countries regulations and children of these "key person- state andstate-to-state
for an efficient development of procedures affecting the nel".9

arbitration.human capital. While the no-
tion of key personnel is not al- entry, stay and workof INVESTMENT PROTECTION

ways precisely defined for the naturalpersons". 'fre OECD subcommittee,
temporary entry of foreign which is studying the broad

Thus a sub-committee of
personnel, regulations affect- issue of investment protec-

Parliament that has examined
ing visas, residence and work tion, concluded early on in the

the draft MAl text in detail has
permits remain part of the the NAfTA categories are rather negotiating process that addi-

recommended that these pro-
country's immigration policy. broad for business visitors, tional protection under a MAl visions be clarified so as not
A recent OECD survey points traders, intra-company trans- may be of limited interest to to include liability to investors
out that, despite any potential ferees, and certain categories MNCS unless it goes beyond

for losses or costs that occur
immigration problems that may of professionals, this agree- the parameters established in

due to regulatory changes.
arise, most members recognize ment has in many ways been existing instruments and do-
that the "ability to quickly and able to strike the difficult bal- mestic laws. lO This includes DISPUTE SETTLEMENT
easily move key personnel ance of broadening the cat- finding a definition of invest- One of the most important pro-
between countries is an impor- egory of key personnel while ment expropriation that is as posals made in these negotia-
tant element of investment de- maintaining sovereignty in the broad as possible, namely "all tions has been to establish a
cisions, technology transfers area of immigration. For exam- measures adopted by a state . binding dispute settlement
as well as research and devel- pIe, the United States and whether direct or indirect that system for Contracting Parties.
opment activities of MNCS".l Mexico have agreed to an an- have the effect of depriving the While most parties agree that

There have been some at- nual numerical limit of 5,500 investor of its investment" .11 negotiated settlement of dis-
tempts (in other investment Mexican professionals being A major concern with this putes is preferred, the current
instruments) to address the is- allowed to enter the United broad approach to expropria- draft of the MAl itself has been
sue of key personnel. For ex- States. 3In devising the MAl, by tion is that it could conceiv- designed to create the uncon-

• ample, the NAfTA sets out com- contrast, the OECD has bor- ably lead to investor claims ditional consent for investor-
mitments by its three members rowed ideas from this treaty against signatory states where to-state and state-to-state ar-
to facilitate, on a reciprocal ba- and extended its breadth to regulatory.changes, whether in bitration. If the disputants can-
sis, temporary entry into their encompass all of its members. environment, safety, or other
respective territories of busi- The MAl reflects a "wider" areas, negatively affect the continued on page 34
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ABRIEF ANALYSIS OF THE MAlfrom page 33

not agree on a forum, then the
ICSID, its Additional Facility,
and UNCITRAL rules should be
available under the MAl.

The arbitration rules
that apply to investor­
state dispute settlement

under theMAl

contemplate asecret
process, where neither
the pleadings, nor the

hearing before the
arbitrator, nor the

reasonsfor decision are
public unlesspermitted

by bothparties.

The arbitration rules that
apply to investor-state dis­
pute settlement under the MAl
contemplate a secret process,
where neither the pleadings,
nor the hearing before the ar­
bitrator, nor the reasons for
decision are public unless per­
mitted by both parties. This
practice might be entirely ap­
propriate in the kind of com­
mercial disputes between pri­
vate parties for which arbitra­
tion was originally designed,
or even in investor-state con­
texts where what is at issue is,
for example, the interpretation
of a contract between the state
and an enterprise. Nonethe­
less, it seems highly question­
able where arbitration is being
used to interpret public inter­
national law, in whose mean­
ing many parties have a stake.
Also, many of the issues sur­
rounding interpretation of the
MAl are likely to pertain to the
relationship of investor rights
to domestic public policies­
raising important democratic

concerns about the absence of
publicity and transparency.

Although there are still
somepractical

difficulties in trying to
determine how to ensure
adequate enforcement,
mostdelegations are
interested in ensuring
that any arbitration

under the MAl is deemed
binding.

In determining how to con­
tend with "forks in the road",
many delegations have ex­
pressed concern about forum
shopping. 12 NAITA'S approach
to this issue permits the inves­
tor to initiate local remedies but
requires the investor to waive
its rights to initiate or continue
local remedies once arbitration
is initiated. Moreover, NAITA
limits arbitral awards to mon­
etary damages and applicable
interest. 13 To date, it is not en­
tirely clear how the MAl will
deal with this issue.

In the MAl negotiations,
several delegations have sug­
gested the creation of a state/
state dispute settlement proc­
ess within the OECD. Such a
procedure might evolve in a
manner similar to GATT panels.

Although there are still
some practical difficulties in
trying to determine how to en­
sure adequate enforcement,
most delegations are inter­
ested in ensuring that any ar­
bitration under the MAl is
deemed binding. For example,
the proposed agreement
states that, "Each Contracting
Party shall recognize an award
rendered pursuant to this

Agreement as binding and
shall enforce the pecuniary
obligations imposed by that
award as if it were a final judge­
ment of its courts." 14 .,

Robert Howse is Professor of
Law at the University of
Toronto and has served as
an advisor to the Mexican
Government in the OECD
Department of the Ministry
ofForeign AfJairs.

lonathan Feldman is a
second-year student in the
Faculty ofLaw at the
University of Toronto.

NOTES

1. OECD Committee on Capital
Movements and Invisible
Transactions (hereinafter
CCMIT), "Movement of Key
Personnel" (Working Paper),
1994,at3.
2. Ibid. at 12.
3. Ibid. at 13.
4. OECD Directorate for Finan­
cial, Fiscal and Enterprise Af­
fairs Negotiating Group on the
MAl, Multilateral Agreement
on Investment: Consolidated
Text and Commentary, 14 May
1997. Note that the scope of
the agreement is quite wide
and in Article ll(I)(i.) an inves­
tor is defined broadly as "a
natural person having the na­
tionality of, or who is perma­
nently residing in, a Contract­
ing Party in accordance with
its applicable law".
5. For example, Canada,
Mexico, and the United States
maintained a reservation on the
coverage of the article con­
cerning Senior Management
[and Membership on Boards
of Directors] .
6. MAl: Consolidated Text and
Commentary at 15. This dem­
onstration of respect is found
in the Special Topics section

under Part I of the sub-section
called Temporary Entry, Stay
and Work of Investors and
Key Personnel.
7. Ibid. [Part l(a)(L)]
8. Ibid. [Part l(a)(iL)]
9. Ibid. [Part l(b)(L)]
10. MAl, Chairman ~ Summary
Report-Investment Protec­
tion, OLlS, May 1995, at 3-4.
11. Ibid.
12. Ibid.
13. SeeNAITA Article XIX for
the provision on Dispute
Resolution.
14. Article V(D)(l8) of the MAl
on Dispute Settlement. (See
DAFFEIMAIl (97)/REV 2 at
67).
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THE MAl AS APOTENTIAL
INSTRUMENT OF POSITIVE
REGULATION
BY ANDREW JACKSON

It is abundantly clear that the
"new global economy" is one
increasingly dominated by the
activities oftransnational cor­
porations, and that direct in­
vestment by such corpora­
tions has been a potent driver
ofglobal economic integration
over the past decade. In this
context, it is hard to dispute the
abstract argument that the
world needs some institutional
framework to regulate invest­
ment issues, given that they
fall largely outside the frame­
work of the World Trade Or­
ganization.

While the scope of
carve-outs, exemptions,
and reservations will
almostcertainly be

inadequate to undo the
damage causedby the

central guiding principle
ofilnon-discrimination",

thepoint that we need
international rules

shouldnot be rejected
byMAlopponents.

Critics of the draft MAl point
out that, as drafted, it is over­
whelmingly an instrument of
deregulation, intended to rein
in the ability of governments
to "discriminate" against for­
eign investors and corpora­
tions and to "expropriate"
their assets. Through its dis­
pute settlement procedures,
the MAl would allow corpora-

tions and investors to directly
challenge government actions
and policies that run counter
to the central MAl principle of
national treatment. The draft
agreement indeed amounts, as
alleged, to a "charter of rights"
for transnationals, which is
consciously designed to limit
the role of the state as an in­
strument of economic and so­
cial regulation.

As critics of the MAl have
pointed out, the draft agree­
ment as it now stands would
jeopardize a country's ability to
maintain not-for-profit public
and social services, to protect
culture and other sensitive
sectors, and to regulate in the
public interest in areas such as
the environment. The poorly
drafted expropriation clause in
the deal and the very wide
definition of investment poten­
tially threaten a host of legiti­
mate regulatory measures.

In this context, it is tempt­
ing to oppose the MAl by argu­
ing that it intrudes too deeply
upon national sovereignty.
However, governments, in­
cluding the Canadian govern­
ment, will argue that sensitive
sectors· and policies can be
protected by better language,
by exemptions, and by coun­
try specific reservations, and
that the loss of sovereignty is
no greater than that implicit in
any other agreement to limit
what we can do in return for
similar obligations by others.
While the scope of carve-outs,
exemptions, and reservations
will almost certainly be inad­
equate to undo the damage
caused by the central guiding
principle of "non-discrimina­
tion", the point that we need

international rules should not
be rejected by MAl opponents.

A deeper question is
whether an international in­
vestment agreement should be
exclusively an instrument of
deregulation, or whether it
could and should be an instru­
ment for the international regu­
lation ofhyper-mobile interna­
tional capital. It is arguably
worth pooling sovereignty if
this can be used to rein in
transnational corporations,
which are manifestly able to
play governments off against
one another and to surmount
national controls.

There is absolutely no
reason in logic why a
MAl shouldnot oblige
membercountries to
respect core labour

rights, in recognition of
thefact that there are
socially destructive
downwardpressures

flowingfrom
globalization.

In the past, the United Na­
tions and other agencies have
prompted discussion of what
an international regulation
agenda might look like by
drafting codes of conduct for
multinational-now
transnational-corporations.
Typically, such codes specify
"good corporate behaviour"
in areas such as labour rela­
tions, environmental practices,
and taxation. The existingoEcD
Guidelines for Multinational
Corporations speak to all of
these areas, though they are
non-binding.

The idea of using the MAl as
a positive instrument of regu­
lation has largely been ruled
out from the outset. For exam-

pie, one might imagine that a
MAl could and should specify
minimum levels and standards
of corporate taxation, so that
transnationals are limited in
their ability to allocate profits
to lower-tax jurisdictions.
However, tax issues have been
carved out completely, and
governments, which are fully
aware of downward competi­
tive pressures on national tax
systems, seem to have barely
considered the issue. That
said, governments are being
forced to confront the need for
positive standards in at least
two areas-labour and the
environment.

The Trade Union Advi­
sory Committee to the OECD
(TUAC) has argued that the MAl
should incorporate provisions
requiring member countries to
respect core labour rights, as
set out in the key conventions
of the International Labour
Organization, and should pro­
hibit states from lowering do­
mestic labour standards or
from violating core labour
rights in order to attract in­
vestment. Such a provision
would amount to the imposi­
tion of a minimum obligation
on governments, in recogni­
tion of the fact that corpora­
tions can and do play jurisdic­
tions off against one another
in order to create a "hospita­
ble" climate for mobile inves­
tors.

This proposal has won
some support from countries
such as France and the United
Kingdom, and is being ac­
tively considered by the Cana­
dian government. The political
reality in some countries is
such as to require a response
to the labour agenda. There is
absolutely no reason in logic
why a MAl should not oblige
member countries to respect
core labour rights, in recogni­
tion of the fact that there are
socially destructive down-

continued on page 36



THE MAl ASA POTENTIAL INSTRUMENT OF POSITIVE REGULATIONfrom page 35

In this context, the MAl

should and wiil be opposed by
those who want corporate
rights balanced against by
corporate responsibilities.
States subject to democratic
political pressures are still
best placed to perform this cru­
cially important balancing act.

Debate on the MAl should,
however, be used to advance
debate and discussion over
international regulation of
international capital. We do
need new sets of rules to deal
with new realities, and
progressives should reflect
more on how to pool
sovereignty in very different
kinds of international
institutions. .,
Andrew Jackson is a Senior
Economist with the
Canadian Labour Congress.

by corporations to challenge
domestic measures which re­
duce anticipated profits. This
will require, at the minimum, a
strongly worded carve-out of
environmental regulation from
measures subject to challenge
under the MAl, and even that is
highly likely to be interpreted
in the narrowest possible way
by dispute settlement panels.

Many critics of the MAl are
quite prepared to contemplate
positive international agree­
ments rather than just defend
national sovereignty in the
abstract. However, the current
reality is that the entire thrust
of the MAl, like the WTO and
trade and investment agree­
ments like NAFTA, is
deregulatory, prescribing what
governments cannot do rather
than specifying at least a mini­
mum level or standard of what
should be done.

to attract investment, such as
exists in the NAFrA. However,
most environmental organiza­
tions rightly see the practical
impact of such a clause as very
limited, and arguably counter­
productive. Given that much
environmental regulation is
site specific, the existence of
such a clause might deter gov­
ernments from setting high
standards in the first place.

The broader difficulty is
that, in the environmental area,
there is no agreed set of core
or minimum standards and,
even if it existed, it would be
regarded by many environ­
mentalists as much weaker
than desirable domestic regu­
lations. The core concern of
the environmental movement
is that the ability of states to
regulate not be undercut by
the expropriation clauses of
the MAl, which could be used

The core concern ofthe
environmentalmovement

is that the ability of
states to regulate not be

undercutby the
expropriation clauses of
the MAl, which could be
used by corporations to

challenge domestic
measures which reduce

anticipatedprofits.

A parallel provision has
been proposed to prohibit
countries from relaxing envi­
ronmental standards in order

ward pressures flowing from
globalization.

THE MULTILATERALAGREEMENT ON INVESTMENT IS LOST IN WASHINGTONfrom page 34

Walker, the Washington­
based Assistant Editor of the
Guardian, has recently de­
scribed America's "retreat from
internationalism"; "Not since
the 1930s", he says, "has the
United States appeared so
ready to turn inwards again,
back to that isolationism which
President Franklin Roosevelt
said had finally been sunk at
Pearl Harbor" .I

Isolationism has long been
a core element of America's
political culture and, with the
end of the Cold War, might re­
surface as a controlling value
as it did in the 1920s and
1930s. Then, after WWI,
Americans were determined to
avoid involvement in Euro­
pean conflicts ever again. In
1935, FOR warned that if wars
occurred in Europe or Asia,
"the United States and the rest
of the Americas can play but
one role-through adequate

Americans are deeply
ambivalent about
trade, particularly

about the impact on
jobs and income. But
while globalization
has raised levels of
anxiety, it has also

created new interests
that favour

liberalization.

defense to save ourselves
from embroilment and at­
tack". In 1937, Gallup found
that three-quarters of the
country favored the "Peace
Amendment", which provided
that unless the U.S. was actu-

ally invaded, Congress could
not declare war without a na­
tion-wide referendum. The
Amendment was defeated in
the House by a vote of only
209 to 188.2 Now, once again,
Americans have widely come
to believe that the U.S. has
few fundamental security in­
terests at stake in the world
and that much more attention
should be focused on domes­
tic problems.

It is true that isolationism
is on the rise. But this is not
the whole answer. Many po­
litical insiders feel that
Americans are uninformed
and uninterested about the
world outside their borders,
but research suggests that
public opinion has not shifted
so sharply towards isolation­
ism-that while Americans
are less interested in tradi­
tional military or political
developments, they are deeply

concerned about a wide array
of global issues, such as
drugs, crime, and threats to
health and the environment.
Polls find that public support
for the United Nations, for
example, is significantly
greater than for Congress?

There is little
enthusiasm for

cutting America off
from world trade, but
there is also profound
hostility to anything
that might uerode"

America's
sovereignty.

Americans are deeply am-
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bivalent about trade, particu­
larly about the impact on jobs
and income. But while glo­
balization has raised levels of
anxiety, it has also created new
interests that favour liberali­
zation. Many Americans
work for foreign firms and
many more have jobs in ex­
port-oriented industries.
There is little enthusiasm for
cutting America off from
world trade, but there is also
profound hostility to anything
that might "erode" America's
sovereignty. Americans are
prepared to use the power of
access to their markets to
force other nations to con­
form to what they feel are
"fair" trade practices and
"higher standards" of environ­
mental protection, human
rights, or worker safety.

Within Congress,
critical changes have
taken place as well.

The center has
weakened

dramatically, and
political extremes are
much stronger. The

internationalist trade­
liberal coalition that
linked both ends of

Pennsylvania Avenue
and both sides of
Congress is much

diminished. Many of
the last members of

this group left
Congress-and the

Senate in
particular-in 1992

and 1994.

President Clinton is much
criticized for failing to layout
a coherent, long-term strategy
or vision for foreign affairs
and for the ad hocism that
dominates his foreign policy,
which is often geared toward
satisfying domestic constitu­
encies. The President's lead­
ership can be questioned. But
his agenda also poses tremen­
dous problems. Among the
urgent foreign policy issues
on his desk are UN arrears, the
IMF and the Asia bailout, the
Middle East, troops in
Bosnia, the expansion of
NATO, the authorization of fast
track and, way down the list,
MAL And his life is scarcely
dominated by foreign policy.
He has little political capital,
and has to make tough deci­
sions on where to bet it.

The President's faults are
not as important as other
changes now underway. The
Cold War provided a critical
organizing principle for policy
and politics. But the clarity of
the struggle between the
forces of good and evil in the
world, as vivid as a Hollywood
western, is gone. The rise of
new global issues-from
trade and jobs to human rights
and sweatshops and the envi­
ronment-makes developing
a coherent international pos­
ture far more difficult. The
debate over many of these is­
sues cuts across party lines; it
reduces party coherence and
has made American politics
even less manageable.

It is not just that issues are
more complex. America's sys­
tem of government is chang­
ing, too. One critical aspect
has to do with the President.
Strong executive leadership
has been associated only with
crises in American history,
and only during the mid-twen­
tieth century was power cen­
tralized in Washington, and
there, in the executive. Joseph
Califano, a member ofLyndon
Johnson' s cabinet, reflected

As America's
economy has become
more interdependent
with those of other

nations, and as US.
firms face greater
competition from

foreign firms both at
home and abroad,
trade policy has

become increasingly
a center of interest
politics. Securing
passage of NAFTA

revealed clearly the
new parameters of
trade policymaking.

NAFTA was not so
much sold to

Congress as a policy
ideal, as bought from

individual
Congressmen in
return for a wide
range of goodies.

on the "imperial presidency":
"When we wanted to close
post offices, consolidate re­
gional centers or shut down
military bases, we did it. L.BJ.
stiff-armed Congressional at­
tempts to trim our efforts, ve­
toing legislation to limit his
power to close bases as an
unconstitutional intrusion on
Presidential prerogatives.
When Johnson wanted to step
up military action in Vietnam,
he had Congress pass the
sweeping GulfofTonkin reso­
lution which he (and later Ri­
chard Nixon) used as author­
ity to wage a full-scale war

without asking Congress to
declare one".4

Now, the era of strong ex­
ecutive leadership in the
United States seems to be
over. With the end of the Cold
War, power has begun to flow
away from the center, from
the executive to Congress, and
from Washington to states and
localities, all of which makes
the formulation and imple­
mentation of foreign policy
much more difficult. No one
has described these changes
better than Allan Gotlieb, one
of Canada's best ambassadors
in Washington: "Congress
now micro-manages many
foreign issues", he observes.
"For the past decade and a half
or so, since the time of
Watergate and Vietnam, Con­
gress has asserted this role
with increasing vigour and
shows no signs of desisting
from doing so. Indeed, in my
time I heard more about 'the
imperial Congress' than about
'the imperial Presidency' ."5

What is going on, however,
is not just a shift but a real
fragmentation of power.
Gotlieb speaks of "the doc­
trine of the sub-separation of
powers ... a decentralizing
process that began with the
breakdown ofparty discipline,
changes to the seniority sys­
tem, and other political re­
forms in Congress in the post­
Watergate era. As a conse­
quence, political power in
Congress has become dif­
fused, fragmented, and atom­
ized". Many new players are
involved in formulating for­
eign policy; now state and lo­
cal governments, non-govern­
mental organizations, and in­
dividuals all play in the game.

Within Congress, critical
changes have taken place as
well. The center has weakened
dramatically, and political ex­
tremes are much stronger. The

continued on page 38
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internationalist trade-liberal
coalition that linked both ends
of Pennsylvania Avenue and
both sides of Congress is
much diminished. Many of the
last members of this group
left Congress-and the Sen­
ate in particular-in 1992 and
1994.

"[W]hile no
President in this

century has lost a
legislative contest

over trade, none had
to pay so much in the

way of tribute to
Congress: hundreds

of millions in
subsidies for fruits

and nuts, lower
cigarette tax

increases and barrels
of other pork".

Policy today is less often
framed by strategic interests
than shaped by special inter­
ests. America's system based
on the separation of powers
and federalism has always
been highly permeable to in­
terests. Developments from
Watergate to the end of the
Cold War opened the policy
process to interest involve­
ment even more, and the so­
cial and economic changes of
the past decades have vastly
enlarged the number of
groups that seek to influence
policy and the intensity of
their demands. Permeability
is magnified in economic and
trade policy. As America's
economy has become more
interdependent with those of
other nations, and as U.S.

firms face greater competi­
tion from foreign firms both
at home and abroad, trade
policy has become increas­
ingly a center of interest poli­
tics. Securing passage of
NAFTA revealed clearly the
new parameters of trade
policymaking. NAFTA was not
so much sold to Congress as
a policy ideal, as bought from
individual Congressmen in
return for a wide range of
goodies. Califano observes
that "while no President in
this century has lost a legisla­
tive contest over trade, none
had to pay so much in the way
of tribute to Congress: hun­
dreds of millions in subsidies
for fruits and nuts, lower ciga­
rette tax increases and barrels
of other pork".

Power in the American
government is deeply frag­
mented; leadership is far
more difficult; and what co­
herence there was in the
policy process is much di­
minished. The President, indi­
vidual members of Congress,
and even state governments,
all say different things. The
fragmentation of power and
the breakdown of leadership
have, however, heightened in­
wardness. Even more than iso­
lationism, however, these de­
velopments encourage unilat­
eral actions driven at times by
a single member of Congress
who can bend policies or hold
them for ransom.

Congressman Smith from
New Jersey brought down the
carefully crafted compromise
worked out by the State
Department and Senator
Helms which would have paid
nearly $1 billion in arrears to
the United Nations and
provided $5 billion to the IMF.
What undid the agreement was
not isolationism, but rather
Smith's determination to deny
U.S. aid to foreign groups that
perform or advocate abortions-

Democrats in the
House have widely
opposed President

Clinton S trade
policies. But if the
White House would

force worker
protection on our
trading partners,

then, says one, "they
could have us" on

their side. Use trade
barriers or sanctions
to force our enemies
and friends as well to
straighten up, to fight

the persecution of
Christians, to keep

the French from
doing dastardly deals
in Iran, to overthrow

Castro. But in this
erratic

interventionism, there
is little room and
little support for

multilateral ventures
like the MAl.

to use U.S. foreign policy,
that is, to achieve very spe­
cific and wide-ranging social
goals. Democrats in the
House have widely opposed
President Clinton's trade
policies. But if the White
House would force worker
protection on our trading part­
ners, then, says one, "they
could have us" on their side.
Use trade barriers or sanc-

tions to force our enemies and
friends as well to straighten
up, to fight the persecution of
Christians, to keep the French
from doing dastardly deals in
Iran, to overthrow Castro. But
in this erratic intervention­
ism, there is little room and
little support for multilateral
ventures like theMAI. They are
seen as restricting America's
freedom of action. We prefer
to work by thunderbolt. The
fate of the MAl? Don't hold
your breath. +

Stephen Blank is an expert
in u.s. trade politics and a
specialist in Canadian­
American'relations and
international business
strategies.
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THE ROBARTS CENTRE FOR CANADIAN STUDIES

AWARDED GRANT TO ESTABLISH A SUMMER INSTITUTE

FOR THE CANADIANIST COMMUNITY IN LATIN AMERICA

The International Academic Relations Division of the Department of Foreign Affairs and
International Trade has announced that, for the next three years, it will support a Canadian
Studies Summer Institute for Latin American Scholars at the Robarts Centre for Canadian

Studies in collaboration with the International Council for Canadian Studies.

This is a major award that provides Latin American scholars with a unique opportunity to work with
leading Canadian specialists at York on a range of public policy issues and academic concerns. Half
of the time will be spent in seminars and the other half in meetings with different groups and
organizations from business, government, social movements, and cultural communities. Excursions
to the Toronto region are also part of the program.

The aim of the Institute is to enable participants to acquire a first-hand knowledge of Canada,
culturally and socially, as well as a deeper academic understanding of their areas of expertise by
attending workshops and lectures conducted by leading York scholars

The participants will be drawn from recipients of the Canadian Government Faculty Research and
Faculty Enhancement grants awarded each year by DFAIT. These awards enable Latin American
Canadianists to come to Canada to do research and develop projects to further their scholarship on
Canada and the hemisphere. It is anticipated that there will be 20-25 participants for the eight-day
Institute.

The Robarts Centre will be cooperating with the Canadian Studies Associations and Centres from
Mexico, Brazil, Argentina, Uruguay, Cuba, Spain, and Chile in the organization of the Institute. The
Institute is another York initiative to develop strong hemispheric ties with leading academics and
researchers. The Summer Institute will create a distinctive forum to examine issues particular to
the hemisphere.

It is likely that the first Summer School will be held in 1999, but as yet there is no final decision in
this regard.

The Summer Institute gives the York University community the uncommon opportunity to meet young
scholars who might then participate in other York teaching and research programs.

FOR ADDITIONAL INFORMATION, PLEASE CONTACT:

DANIEL DRACHE, DIRECTOR OF THE ROBARTS CENTRE FOR CANADIAN

STUDIES AND THE SUMMER INSTITUTE

TELEPHONE: 736.5415

EMAIL: DRACHE@YORKU.CA

fo'",RCH 008 39



SPECIAL ISSUE: SUPREME COURT OF CANADA IN 1997

WATCH FOR THE SECOND ANNUAL

CANADA WATCH SURVEY OF THE

SUPREME COURT OF CANADA'S

CONSTITUTIONAL CASES, COMING IN APRIL 1998.
THIS ISSUE WILL FEATURE COMPREHENSIVE ANALYSIS

OF ALL THE SUPREME COURT'S CONSTITUTIONAL

DECISIONS OF 1997. THERE WILL ALSO BE

COMMENTARY FROM THE COUNTRY'S LEADING

CONSTITUTIONAL EXPERTS SUCH AS

PErnRHOGG,

PETER RUSSELL,

BRIAN SLATIERY,

JAMIE CAMERON, AND

BRUCE RYDER,

AS WELL AS ANALYSIS FROM SOME OF THE LEADING

CONSTITUTIONAL LITIGATORS, INCLUDING

BOB CHARNEY,

MARY CORNISH, AND

RAJ ANAND.

You SHOULD ALSO PLAN TO ATTEND THE CANADA

WATCH SUPREME COURT CONFERENCE, ON APRIL

17 IN TORONTO, WHERE ALL THE PAPERS WILL BE

PRESENTED AND DISCUSSED.

PLEASE CALL OSGOODE HALL LAW SCHOOL AT

736-5030 FOR FURTHER INFORMATION.
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