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REFUSING To RETHINK CANADA

THE ATLANTIC FISHERIES CRISIS:

TROUBLED WATERS, ANXIOUS

THOUGHTS, CONTROVERSIAL INITIATIVES
by David Johnson

It is said that the prospect of being
hangedconcentrates the mind. Like­
wise, the prospect of the waters of
Canada's continental shelf being
rendered still and barren, devoid of
an abundance of fish, has had the
effect of concentrating the minds of
Atlantic Canadians, federal and pro­
vincialgovernment leaders, and now
even the representatives of an inter­
national fishing regulatory body.

As those Canadians interested in
the Atlantic fishery have come to
realize that systematic overfishing
has resulted in Canada's offshore
becoming, in Farley Mowat' sbrutal
words, a "sea of slaughter," we are

by Kenneth McRoberts

With the results of the last election,
the writing was on the wall: the
"nationalunity" strategy that all three
federal parties have so faithfully
supported for 30 years has not
worked. The rise of the Bloc
quebecois clearly signalled that
French Quebec remains committed
as ever to Quebec as its primary
allegiance. The surge in support for
Reform demonstrated that major el­
ements of the strategy, such as the
promotion of official language mi­
norities and multiculturalism, have

finally witnessing a number of ini­
tiatives being taken by the federal
government to halt the pillage and
bring the offshore under a strict,
protective regulatory regime.

Both the primeministerand Brian
Tobin, the minister of fisheries and
oceans, have publicly announced
that over this spring the federal gov­
ernment will be seeking parliamen­
tary approval of legislation giving
Canadian authorities the power to
enforce "custodial management"
rules respecting the offshore fisher-

COlltinued, see "Atlalltic
Fisheries Crisis" on page 102.

producedresentmentin parts ofEng­
lish Canada.

PQ RETURN A POSSIBILITY

Now, there is a widespreadspecu­
lation that the Parti quebebois soon
will be back in power in Quebec. A
new PQ government promises to be
quite different from the first one,
which was so hesitant in defining
and pursuing its options. This time

Continued, see "Refusing To
Rethink" on page 104.
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"Atlantic Fisheries Crisis,"
continuedfrom page 101.

ies, even in areas beyond Canada's
200 mile Exclusive Economic Zone
(EEZ).

And overEaster weekend the Ca­
nadian Coast Guard seized the
Kristina Logos, a trawler that flew
the Panamanian flag yet was alleg­
edly Canadian-owned and regis­
tered. This ship, apprehended on the
GrandBanks 28 miles beyond Cana­
da's 200-mile limit, was found with
a hold full of cod and other ground­
fish, all species now the subjects of
a growing international fishing
moratorium in these waters. While
this action heralds a tougher ap­
proach by the federal government to
the problem of foreign overfishing
on the Grand Banks, it is also a
course of action fraught with
problematics.

THE FISHERIES' COLLAPSE

From the mid-1980s, the federal
DepartmentofFisheries and Oceans
(DFO) became increasingly aware
that Atlantic groundfish stock was
not being harvested, but destroyed.
Between 1988 and 1992, the total
catch of northern groundfish fell
from roughly 400,000 tons to less
than 100,000 tons. Figures for 1993
are expected to reveal a total catch
of about 50,000 tons, one-eighth of
the catch five years earlier. The 1994
by-catch is expected to be but 6,000
tons.

These figures were not only dev­
astating to the local economy so
dependent on the fishery, but fright­
ening to the federal government and
the government of Newfoundland.
In an effort to safeguard this re­
source, a conservation moratorium
was e~tablished by the DFO, in July
1992, for all northern cod-those
found off the northeast coasts of
Newfoundland and Labrador. Since
then, recognition of a crisis in the
fishery has extended across species
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and across waters, and moratoria
have been developed to the point
that the entire Atlantic Canadian
groundfish fishery has been brought
to a halt. With some minor excep­
tions, Newfoundlanders cannot even
legally jig cod for their own dinner
tables.

ROOTS OF CRISIS

What brought about this catastro­
phe? The 1993 Cashin Task Force
Report on the Atlantic Fishery high­
lights a number of contributing fac­
tors: overly high total allowable
catches based on inadequate
understandings of "stock dynam­
ics"-that is, spawningrequirements
and maturation; underreporting of
actual catches; destructive fishing
practices such as the taking of "im­
mature" fish through the use of ex­
cessively "tight" nets; the promo­
tion of ever larger fleets and ever
more fish plants resulting in eco­
nomic overcapacity; the unforeseen
impact of ecological changes rang­
ing from water temperature, and
changes in water salinity to the in­
creasing predatory challenge posed
by seals; and, the factor most spoken
of by Atlantic Canadians, foreign
overfishing of "straddling stocks"
on the "Nose and Tail" of the Grand
Banks.

It is intriguing that while the
Cashin report provides ample evi­
dence and argument that those in
our governments and within the
Canadian fishing industry must bear
some significant responsibility for
the plight of the fishery, it is the
issue offoreign overfishing thatmost
captures public attention in Atlantic
Canada. As attention has grown, the
Canadian government, with the ac­
tive support of the government of
Newfoundland, has taken increas­
ingly strongerinitiatives to deal with
that element ofthe general problem.
As these initiatives have become
stronger, they have also become
more controversial.

THE INTERNATION~DYNAMIC

The problem of foreign
overfishing, though, is not to be
underestimated. Just as Canadian
fleets have raped the fishery, so too
have the European, Panamanian, and
South Korean fleets. Foreign fish­
ing operations primarily occur be­
yond Canada's 200-mile EEZ rec­
ognized by the 1982 International
Law of the Sea Agreement. Waters
beyond this boundary are consid­
ered "high seas," with fish stocks
open to all nations, subject to regu­
lation by the Northwest Atlantic
Fisheries Organization (NAFO).

This is an international regula­
tory agency with membership de­
rived from Canada, the European
Community, Russia, and Japan.
NAFO is established under the In­
ternational Law of the Sea Agree­
ment to monitor fish stocks in the
northwest Atlantic and to set catch
quotas for its member states, with
this decision making being done in
conjunction with adjacent coastal
states-that is, Canada.

From the Atlantic Canadian per­
spective, NAFO and its raison d'etre
elicit two major complaints. First,
due to the vagaries ofnature, whereas
most countries' continental shelves
exist wholly within their 200-mile
EEZs, in the Atlantic Canadian off­
shore, the Grand Banks extend be­
yond Canada's 200-mile limit in
two places known colloquially as
the "Nose and Tail." These shallow,
warmer waters mark an important
element of the habitat of the
groundfish living in the waters of
the continental shelf.

The second perceived problem
with NAFO is that most Atlantic
Canadians view it as a toothless ti­
ger, the quotas of which are hon­
oured more in the breach than in the
observance. In the words of a 1990
DFO review on the northern cod
stock, "such nations as Spain and .
Portugal habitually ignore scientific
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advice, flaunt their defiance of con­
servational strategies, and limit their
catches only to the capacity of their
fishing fleets."

Although accurate statistics on
foreign overfishing are notoriously
difficult to establish, evidence of
systematic foreign overfishing does
clearly exist. In 1986, for example,
the European Communities fishing
nations admitted to NAFO that de­
spite a northern cod quota of36,000
tons, they had landed approximately
100,000 tons: this, when the total
quota for northern cod agreed to by
CanadaandNAFO hadbeen 266,000
tons. Such repudiation ofquotas has
persisted to this day.

RECENT CANADIAN INITIATIVES

It is these two problems that have
occupied much of the attention of
the DFO in recent years and recent
months. Following some two years
of Canadian diplomatic pressure,
NAFO agreed at its most recent
meeting in Brussels on February 18
to match the Canadian moratorium.
The result was a one-year prohibi­
tion on the taking of all groundfish
withinNAFO-regulated waters. Ac­
cording to Brian Tobin, this was a
major victory, demonstrating that
the NAFO states had finally recog­
nized the economic and environ­
mental crisis facing the fishery and
the need for a consistent and inte­
grated management process to re­
store the fish stocks.

Of course, it is deeds not words
by which such actions must be
judged, and this reality explains a
subsequent, majorannouncementby
the prime minister on February 25.
Speaking in St. John's, Mr. Chretien
stated that the federal Department
of Justice had been instructed to
draftlegislation authorizing thegov­
ernment of Canada to unilaterally
extend its custodialjurisdictionover
all fish stockS inhabiting the conti­
nental shelf beyond Canada's EEZ.
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The prime minister bluntly warned
that should the NAFO moratorium
on the "high seas" fishery be vio­
lated, Canada would take direct ac­
tion to bring such fishing to a halt. .
While this statement was met with
enthusiasm from the government of
Newfoundland and Canadian fish­
ery representatives, its controver­
sial nature cannot be ignored.

HIGH SEAS AND HIGH STAKES

Simply put, unilateral extension
ofCanadianjurisdiction beyond200
miles would be a violation of the
Law of the Sea Agreement. Such
action by Canada would leave this
country open to legal proceedings
by aggrieved parties before the
World Court. In addition, the na­
tions of the European Community
have a host of non-legal mecha­
nisms by which they could retaliate.

Canadian direct action in stop­
ping and seizing foreign ships could
result in the imposition of punitive
trade sanctions on a variety ofgoods
entering European markets. Further­
more, these sanctions would likely
not only fall on Atlantic Canadian
trade goods, such as pulp and paper,
but on goods from other parts of the
country as well, thereby subjecting
the federal government to inter-re­
gional business pressure and com­
pounding the pressure it would al­
ready face from the international
community.

Though these difficulties and
pressures must be factored, the case
for unilateral action is not without
philosophical and pragmatic merit.
Should the NAFO moratorium be
violated in the extreme, thereby im­
pugning both Canadian and NAFO
fishery management policies, the
federal government can make a
strong case that for the northwest
Atlantic groundfish fishery to be
saved, effective custodial manage­
ment must be exercised by one sov­
ereign power. In this case, the ge-

ography ofthe continental shelfdic­
tates that this power be Canada.

It can furthermore be argued that
the very concept ofthe law ofthe sea
has always been "fluid." Thegradual
extension of coastal state sovereign
authority over offshore waters has
itself been marked by a number of
unilateral actions. In 1952, Chile,
Ecuador, and Peru each took unilat­
eral initiatives to establish the first
200-mile EEZs. These actions had
been preceded by the unilateral ac­
tion of the United States in 1945 to
claim a "fishing conservation zone"
beyond its then 3-mile territorial sea;
this zone was set coterminus to the
U. S. continental shelf.

And, of course, in 1977, Canada
and many other coastal states took
unilateral actions to establish 200­
mile EEZs, which were not legally
recognized before the 1982 Law of
the Sea Agreement. From the old 3­
mile "cannon shot" rule of sover­
eignty to the current 200-mile EEZs,
the history of the development of
sovereign jurisdiction over the sea
has been as a result of both diplo­
macy and unilateral state actions.
These precedents assist the Cana­
dian government today.

A final, practical consideration
clearly entering into the thinking of
the federal government is that uni­
lateral action could bejustified as an
emergency environmental safe­
guard. Such a policy might gain the
support of the politically powerful
Europeanenvironmentalmovement.
Canadianunilateral action wouldnot
be undertaken to push the Europe­
ans out of the "Nose and Tail" to
give Canadians unrestricted access
to those fish stocks; rather, the ac­
tion would be to prevent any fishing
of these stocks until they have re­
covered sufficiently to allow envi­
ronmentally sustainable fishing by
all members ofNAFO.

Continued, see "Atlantic
Fisheries Crisis" on page 104.
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"Atlantic Fisheries Crisis,"
continuedfrom page 103.

THE FUTURE: POSSIBILITIES

AND RESPONsmILITIES

And so we await the proposed
federal legislation and whether the
NAFO moratorium will be obeyed,
rendering so much of the foregoing
moot. Regardless of these current
initiatives, a cold, hard reality re­
mains, one disquieting to most At­
lantic Canadians. And this is that the
tragedy of the fishery cannot be
blamed solely on European over­
fishing. Canadian mismanagement
and abusive fishing practices them­
selves must bear a substantial bur­
den of responsibility. The meaning
is clear.

The reform and revitalization of
the fishery will also be a Canadian
responsibility. Butas the Cashin task
force report has indicated, an envi­
ronmentally sustainable fishery for
the 21st century will call for a sig­
nificantly smaller, much more
professionalizedsystem offleets and
fish plants than there was in the
boom times ofthe early 1980s. That
the fishery can recover if properly
protected and managed is notin ques­
tion. What is in question is the future
face of the Atlantic Canadian
economy. This is an economy that
now must struggle, more than ever
before, to redefine itself, to diver­
sify itself, to restructure itself. As
the broader country confronts these
challenges generally, so must At­
lantic Canada confront these de­
mands specifically.

David Johnson is an Assistant
Professor in the Department of

Political Science, University College
ofCape Breton. •
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"Refusing To Rethink,"
continuedfrom page 101.

around, the objective will clearly be
defined as sovereignty, and vigor­
ously pursued.

To be sure, much may happen
between now and whenever the
Quebec election is called. The PQ
leadership has already committed
errors born ofoverconfidence; Dan­
iel Johnson has given the Liberals a
new sense of direction.

However, it is striking that nei­
ther the last election result nor the
prospect of a new PQ government
has spurred the serious rethinking
that one might have expected else­
where in the country. Both infederal
government circles and among ma­
jor English-Canadian opinion lead­
ers, the dominant stance seems to
alternate between fastening on to
"the real questions," such as thedebt
and the need to cut expenditures,
and resolutely asserting the contin­
ued effectiveness of the old "na­
tional unity" strategy.

COLLEGE MILITAIRE ROYAL:

MISSING THE POINT

With respect to the Chretien gov­
ernment, its decision to close the
College militaire royal (CMR) does
not speak well for its ability to un­
derstand the stakes in any upcoming
"national unity" struggle. By all ap­
pearances, the government simply
did not anticipate how nationalist
leaders would be able to use the
closure to demonstrate their thesis
that the federal government, and the
Canadian political system in gen­
eral, is indifferent to the particular
interest of Quebecois. Unlike most
aspects of the federal government's
promotion of French and of
francophones, this one has a direct
bearing upon Quebec: the CMR is
based within Quebec and was cre­
ated to further the advancement of
Quebec francophones in the mili­
tary. Yet, the Chretien government
acted as if the only issue these days

is showing responsiveness to busi­
ness pressures for debt reduction.

By refusing to reverse its deci­
sion, the Chretien government has
compromised the position of Pre­
mier Daniel Johnson, who had no
choice but to endorse public pres­
sures to save the college. If the
Chretien government had rescinded
its decision in the light ofJohnson' s
request, it might have been able to
salvage the situation, givingJohnson
badly needed credibility as a de­
fender ofQuebec's interests. Instead,
he, and the federalist cause in Que­
bec, was left hanging.

To be sure, Ottawa has with great
fanfare announced some major
grants and spending programs for
the province. But they do not have
the symbolic impact of closing the
College militaire royal, which could
come back to haunt the federalist
cause in any referendum campaign
on sovereignty.

As to any strategic planning for a
referendum on sovereignty, there is
no way of knowing for sure what is
occurring within the Chretien gov­
ernment. Thus, it is difficult to know
how much stock to place in a recent
press report that planners are, in
fact, looking to Jean Charest to lead
the federalist cause. If the report is
valid, it would suggest that the gov­
ernment is only too acutely aware of
the vulnerability Prime Minister
Chretien, as Trudeau' s key lieuten­
ant in orchestrating the 1982 consti­
tutional revision from which Que­
bec was isolated. But this would be
all the more reason to do everything
possible to ensure the re-election of
the Johnson Liberals.

If the Chretien government is
having difficulty gearing up for the
possibility of another struggle over
"national unity," opinion makers in
EnglishCanadaare remarkably loath
to recognize that the old strategy has
not worked and a new one may be
necessary.

Canada Watch
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DEFENDING OFFICIAL

BILINGUALISM

A centralelement ofthe "national
unity" strategy was to strengthen
the presence of French, and of
francophones, throughout the coun­
try so that Quebec couldnot claim to
be the essential defender of
francophone interests in Canada.
Thus, Ottawa has poured great
amounts of energy and resources
into reinforcing the francophone
minorities.

Recently, an enterprising Globe
and Mail journalist secured some
data that had not been widely dis­
cussed-even in academic circles.
The data demonstrated that in all
provinces where there are substan­
tial numbers of both francophones
and anglophones, the inferiority of
francophone incomes was greater in
1992 than it had been in 1977. This
was presented as evidence that the
federal government's official bilin­
gualism had failed (The Globe and
Mail, March 23, 1994).

Opinion leaders, including writ­
ers in the same newspaper, could not
ignore such an attack on one of the
pillars of the national unity strategy
and rushed to its defence. Claiming
that "the numbers have to be taken
with a dose of realism," Globe and
Mail columnist Robert Sheppard
noted that even if franco-Ontarians

are now twice as far behind Ontario
anglophones than they were in 1977,
they are. making more than Quebec
francophones and almost as much
as Alberta anglophones. (Ofcourse,
this has no bearing on why
francophones have lost ground in
Ontario). Then, for good measure, a
Globe and Mail editorial came to
the rescue. It turns out that rather
than proving the failure ofOttawa's
officialbilingualism, the data proved
the failure of Quebec's policies.
After all, both anglophones and
francophones in Quebec had slipped
relative to their counterparts in the
other provinces. This general de­
cline in Quebec's position was
clearly the fault of Bill 101 and the
Quebec government's "ethno­
statism." (This glossed over the fact
that, relative to Ontario, most other
provinces had also slipped without
the benefit of Bill 101).

Yet, in a sense, the whole debate
was beside the point. The real test of
the policies is whether, in fact, they
have increasedthepresencethrough­
out Canada of people who live their
lives in French, whatever their in­
comes may be. By this measure, the
policies have failed. The 1991 cen­
sus revealed that in all provinces but
Quebec, the proportion of the popu­
lation using French at home had
declined. (In fact, in most provinces
the actual number of francophones

had declined.) As a result, in all
provinces but Quebec, New Bruns­
wick, andOntario, francophones rep­
resent less than 3 percent of the
population.

Like it or not, Quebec is the home
of most of Canada's francophones:
89.5 percent in 1991. The range of
opportunities and experiences in
French that is available to Quebec's
5.6 million francophones can never
be equalled in other provinces. In­
evitably, Quebecois will see their
province as fundamentally distinct
from the rest ofthe country, and will
look first to the government ofQue­
bec to defend their interests.

Here and elsewhere, the time is
long overdue for a major rethinking
of the nature of Canada. This be­
comes all the more acute given the
prospect of a PQ victory. The last
time the PQ was elected, most of
English Canada's opinion leaders
were caught by surprise, as was the
federal government itself. After all,
the prime minister had said that
"separatism is dead." This time, a
PQ election would not be a surprise.
We will be unprepared anyway.

Kenneth McRoberts is Director afthe
Robarts Centre for Canadian Studies
and Professor ofPolitical Science at

York University. •
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THE"ABSOLUTE"

RELATIVITY OF

RIGHTS IN

CANADA
by Jamie Cameron

"[T]HERE IS LITTLE ROOM FOR

ABSOLUTES"

Judges and academics frequently
express pride in Canada's Charter of
Rights and Freedoms. Thatourrights
are not absolute is a point of pride
that receives frequent mention.

To Canadians, the American ju­
risprudence appears strange and
flawed. There, the fiction of abso­
lute rights has produced bizarre re­
sults. The First Amendment, which
guarantees "the freedom of speech"
in unconditional terms, is a prime
example. To avoid theconsequences
of the text, American courts have
held, contrary to all popular under­
standing, that obscenity (and some
other types of expression) is not
even speech! Butthen, in othercases,
like those dealing with hate propa­
ganda, the courts revert to the dogma
of absolute rights. The puzzle is not
easily understood.

In Canada, the Charterestablishes
a "constitutional equation," which
requires the courts to balance the
rights and freedoms that it guaran­
tees against the demands of demo­
cratic authority. There is no pre­
sumption in the text itself that either
should win. Through the creation of
an equation that balances the inter­
ests at stake in particular cases, the
Charter invites a nuanced analysis.

Whereas Canada rejects abso­
lutes, the United States remains sus­
picious ofbalancing. It has not been
forgotten that balancing saved de­
mocracy by suppressing the Com­
munist threat during the McCarthy
era. Though it of necessity forms a
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part ofthe analysis today, balancing
retains a negative connotation in the
American jurisprudence.

However, not only is the Char­
ter's equation of rights and limita­
tions realistic, it preserves continu­
ity between a tradition of parlia­
mentary supremacy and a regime of
constitutional rights. So itwas surely
appropriate for Canada to reject the
fiction of absolute rights. The ques­
tion is whether it has. On some is­
sues, a different ethic has emerged.

ZERO TOLERANCE POLICIES

Cases that expose a tension be­
tween equality and expressive free­
dom provide one example. In such
instances, courts have generally, but
not always, taken the view that of­
fensive ideas that undercut Cana­
da's commitment to equality can be
prohibited. According to that analy­
sis, expressive freedom is not an
absolute and, when confronted by
countervailing values, must yield.
At what point, however, does the
conversealso hold true: when should
this vision of equality be tempered
by deference to expressive freedom?

Not long ago Ontario's Ministry
of Education released a document
entitled"FrameworkRegarding Pre­
vention ofHarassmentand Discrimi­
nation in Ontario Universities." That
document demands zero tolerance
for a wide range of activities on
university campuses that might be
considered offensive, and are ac­
cordingly characterized as harass­
ment or discrimination. Under the
government's policy, there is no room
for alternative views about gender,
ethnicity, or other characteristics.

Nowhere in the policy statement,
which establishes timetables and
thresholds for compliance, does the
Ministry ofEducation acknowledge
that expressive freedom and the au­
tonomy ofacademic institutions are
important values. And that is be­
cause the framework document

seeks to promote a vi~ion ofequality
absolutely and, to all appearances,
at any cost to other values.

Completely lacking in this docu­
ment is any sense of the balance and
nuance the Charter intended.

" ••• TO BE PARAMOUNT"

Charter values also come into
conflict when clashes between free­
dom ofthe press and a fair trial arise.
Although the Homolka publication
ban may be the most notorious and
controversial example thus far [see
"Justice, Democracy and the Press,"
Canada Watch, March '94], there
are others.

In such situations Canadian courts
repeatedly invoke the mantra that a
fair trial "must have paramountcy"
over expressive and press freedom.
Once that pronouncement is made,
restrictions are easily rationalized.
Thus a broadcast of The Boys ofSt.
Vincent was bannedbecausecharges
arising from sexual conduct resem­
bling that in the film were pending
in Ontario. And in Homolka's case,
Judge Kovacs held that publication
of all but a few details of her pro­
ceedings should be banned to pro­
tect her co-accused's right to a fair
trial some 18 months later.

Few would challenge the right to
a fair trial. At the same time, it is
frequently forgotten that open jus­
tice, and public access to informa­
tion about the justice system, are
there, in part, to protect that right.
Perhaps that was the gist ofthe argu­
ment that Homolka's co-accused,
Paul Teale, made in opposing the
publication ban. If! am to bejudged,
he seemed to be saying, then it is
only fair that you also judge her, and
her relations with the Crown.

It is questionable, in any case,
whether conflict between a fair trial
and a free press can be eliminated..
How, then, should the two be bal­
anced? In addressing that issue, have
our courts asked the difficult ques-
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tions? What do we mean by a fair
trial, and can any trial be made abso­
lutely fair? What are the sources of
prejudice to an accused, and how
likely is it that they can be elimi­
nated? Does fairness require all in­
formation about criminal proceed­
ings to bebanned? What, then, would
remain of open justice?

In R. v. Vermette, the Supreme
Court of Canada held that it should
not be assumed that publicity in the
form of a politician's remarks had
compromised the accused's right to
a fair trial. To decide that question,
the court said, it should not "rely on
speculation." There, the suggestion
that it would be impossible to select
an impartial jury was "a matter of
speculation."

In Homolka' s case Judge Kovacs
spoke of the "exceptional circum­
stances" that prevailed at the hear­
ing. Even so, he could only specu­
late that publicity might create a risk
ofprejudice to Paul Teale' s impend­
ing trial. And that, in his view, was
enough.

Again, the problem is a lack of
balance and nuance in resolving the
fair trial-free press conflict. We can­
not assume that publicity per se
prejudices a fair trial. Yet it remains
unclear what circumstances must be
present to displace the presumption
in favour of open justice.

CONCLUSION

Like our American friends, we in
Canada also have our absolutes. In
the instances discussed above, in­
stead of balancing, our courts sim­
ply invoke. And once invoked, val­
ues like equality and fair trial too
often mark the end, rather than the
beginning, of the analysis.

Jamie Cameron is Director of York
University's Centre for Public Law
and Public Policy and is an Associate
Professorat o.sgoode Hall Law
School, York University; •
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WHY PRESTON

MANNING SHOULD

NOT HAVE To
SUBMIT RECEIPTS
by Patrick J. Monahan

The recent controversy over Pres­
ton Manning's $31,000 expense al­
lowance represented the first major
political stumble for the normally
sure-footed Reform party leader.

Manning professed to be totally
taken aback by the controversy. Af­
ter all, the practice ofmajor political
parties covering theexpenses oftheir
leaders is well accepted in Ottawa,
and seems perfectly justifiable in
principle.

What Mr. Manning seemed to
have conveniently forgotten is that
he had built his career by exploiting
the belief that politicians in Ottawa
are fat cats and opportunists. It was
Preston Manning who hadmade such
a show of handing back the keys to
his government car last fall, appar­
ently signalling that, finally, here
was a politician fit for the task of
cleaning up the capital.

Too bad that none ofthe reporters
at the "car keys" photo-op thought
to inquire as to how Mr. Manning
planned to get himself around town.
Had Manning been asked this ques­
tion, reporters would have discov­
ered that, while he had forsaken his
government limo, he was prepared
to accept a car allowance from the
Reform party.

Manning might have attempted
to distinguish the party's car allow­
ance from the government-supplied
limo on the basis that the allowance

was paid for by party funds, rather
than tax dollars. But that argument
simply wouldn't wash, since the
party moneys were themselves ac­
cumulated through tax credits
granted to Reform party supporters.

Alternatively, Manning might
have pointed out that providing him
with a car made sense because it
made for a more efficient use of his
time. IfManning had to worry about
taxis or car pools, he would be di­
verted from his main task, which is
to criticize the government on be­
half of his constituents.

A perfectly valid and sensible
argument. It is precisely on this ba­
sis that the taxpayer provides all the
party leaders with cars and drivers.
Forcing the prime minister to for­
sake his limo and take the bus might
seem to some taxpayers to be a smart
money-saving move. But it's actu­
ally a false economy, since the cost
in terms of lost time far exceeds the
tiny savings associated with the sell­
off of the government's limo fleet.

The problem for Manning was
that he had foreclosed this perfectly
sensible argument by his staged stunt
with the car keys. The moment he
handed back the keys to his govern­
ment car, he was committed to the
view that supplying cars to politi­
cians is a waste of tax dollars.

That's why Manning got caught
with his hands in the cookiejarwhen
he turned around and accepted a
taxpayer-financed car allowance
from the Reform party. Having self­
righteously suggested that govern­
ment-supplied cars are a waste of
tax dollars, Manning could not then
accept a car that was paid for-even
indirectly-by the same taxpayers.

Double standards are deadly. It's
these kinds of mistakes that tend
never to be forgotten. If Preston
Manning ever again tries to criticize

Continued, see "Preston
Manning's Receipts" on page 108.
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"Preston Manning's Receipts,"
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some politician for living high offthe
hog, he will only succeed in reviving
memories of his own ill-conceived
attempt to preach one standard while
acting according to another.

COMPOUNDING THE ERROR

Preston Manning's expense al­
lowance wasn't just a problem for
the leader. How were the other Re­
form MPs going to respond when
they found out that their leader was
accepting party money, withouthav­
ing to provide receipts? Sure, Man­
ning says he needs the money to
cover expenses. But $31,000 for dry
cleaning and parking? How do we
know that Manning isn't wearing
his shirts an extra day and pocketing
some spare change?

Into the breach stepped Calgary
Reform MP Stephen Harper, cham­
pion bean counter. The problem with
the expense allowance, according to
Mr. Harper, was that Manning
wasn't required to provide receipts.
We need written proof, Harper in­
sisted, that Preston's shirts really
have been laundered before we fork
over any party dough.

The party executive circulated a
memo rapping Harper on the knuck­
les, but implicitly acknowledged the
validity of his point by announcing
that Manning would henceforth be­
gin providing receipts. Harper even­
tually emerged as the apparent hero
of the piece. Other Reform MPs ral­
lied to his defence. Even Manning
was reduced to the lame observation
that Harper's only mistake had been
to air his grievances in the press,
rather than behind closed doors.

Mr. Manning better make sure
he's got a big shoe box for all those
receipts. Pick up a magazine to read
in the airport while waiting for the
plane? No problem, Mr. Manning.
Just make sure the receipt for $2.50
finds its way into your trusty shoe
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box and is filed with party head­
quarters so you get your cheque for
$31,000 at the end of the year.

Sometime next year, some enter­
prising reporter may ask how much
it is costing the Reform party to keep
trackofMr. Manning's receipts. And
the reporter will be surprised to find
out that the cost of the tracking sys­
tem far exceeds the total amount of
the expense allowance itself. Chalk
it up as another victory for economy
in government.

This brings us back to the real
lesson of this episode, which threat­
ens to be lost amid the mountain of
receipts for shoe shines and haircuts
that will soon be accumulating at
Reform partyheadquarters. Contrary
to received Reform party wisdom,
the vast majority ofthenation's poli­
ticians are not in the business to
make afast buck. They'rejust Cana­
dians who are willing to make a
contribution to the public life of this
country, often at tremendous per­
sonal and financial cost.

If anyone ever doubted that fact,
they need look no further than the
compelling evidence supplied by
Preston Manning himself. Despite a
salary as party leader in addition to
his normal MP salary, he still needs
a special expense allowance to cover
his dry cleaning bills.

So, please, let us hear no more
from Preston Manning or the Re­
form party about the alleged sump­
tuous lifestyle and personal fortunes
of the country's MPs. Instead we
should turn our undivided attention
to the real and pressing problems
facing this country.

Patrick J. Monahan teaches at

Osgoode Hall Law School and is

National Affairs Editor ofCanada
Watch National Affairs is a regular

feature ofCanada Watch. •

BIG BROTHER
by Alain Noel

"A SURVEILLANCE SOCIETY

IN GESTATION"

Early last year, Quebec was nomi­
nated for the "Big Brother Award"
by a new and relatively unknown
international organization called
Privacy International. Quebec did
not "win," but was nonetheless sin­
gled out as the "prototype of a sur­
veillance society in gestation."

What struckPrivacy International
was the exterit to which the govern­
ment could stock and use personal
information. Quebec's extensive
computer files, medicare cards with
a picture, and welfare controls were
mentioned as indicative of a state
that could monitor citizens closely
and with impunity.

TheQuebecgovernmentand most
editorial writers rejected the attack
as overblown, explaining that a wel­
fare state that provides generous
services, including free health care,
must necessarily have major com­
puter resources. Senior civil serv­
ants added that the law prevents the
Quebec government from matching
or combining files maintained by
various departments or agencies,
even though this restriction poses
majorcosts in terms ofduplications.
Institutional protections are also pro­
vided by the Access to Information
Commission, the Human Rights
Commission, the ombudsman, and
the auditor general.

Howeverexaggerated, Privacy In­
ternational's critique struck a sensi­
tive chord. A poll conductedby Ekos
Research in late 1992 suggested that
Canadians worried almost as much
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about the protection of privacy as
they did about unemployment, both
concerns being much more impor­
tant than national unity. As for
Quebeckers, they appeared more
concerned about privacy than the
rest of Canadians, who themselves
were more preoccupied with it than
Americans are.

THE UNFRIENDLY FACE OF

THE WELFARE STATE

The events of the last year did
nothingto reassureQuebeckers. Rev­
enue Quebec, for instance, was criti­
cized for its excessively zealous pro­
cedures. In recent years, the depart­
ment was taken to court as much as
70 times more often than its Ontario
counterpart, usually for cases related
to sales taxes and fiscal procedures.
Most of the time, according to tax
lawyers, Revenue Quebec won, and
when it did not, the law was changed!
After the press made public a series
of embarrassing cases, the deputy
minister resigned and the minister
promisedthings would change. Early
this April, a full reform based on the
"new" idea that taxpayers should be
presumed innocentuntil found guilty
was· announced.

Before this reform, RevenueQue­
bec considered all taxpayers as po­
tential defrauders (''fraudeurs enpu­
issance"). The presumption was not
unique to this department. The same
attitude prevailed in the Department
ofManpower, Training, and Income
Security, responsible for the
"boubou-macoutes," special agents
who every year randomly visit al­
most a third of all welfare house­
holds. Likewise, early this year,
when more then 60,000 persons
failed to comply with the new pro­
cedures necessary to obtain a medi­
care card, the Quebec Health Insur­
ance Board was quick to conclude it
had uncovered a new group of de­
frauders. At. about the same time,
the Quebec Automobile Insurance
Corporation became notorious for
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its cavalier treatment of claims by
injured drivers, all potential cheat­
ers according to the corporation.

The cases vary, but not the dis­
course. Quebeckers, be they taxpay­
ers, insured drivers, users ofmedical
services, or welfare recipients, are
all "fraudeurs en puissance." The
role of their government is to pre­
vent them from cheating by keeping
a close watch and by creating as
many disincentives as possible.

The Quebec state, seen as an in­
strument for collective promotion
during the Quiet Revolution, has be­
come a suspicious provider of serv­
ices to a population that cannot be
trusted. How can this evolution be
explained?

In part, the new, unfriendly face
ofthe welfare state can be associated
with the conservatism of the 1980s.
Elected to "take government off the
backs of citizens," conservatives in
anglo-saxon democracies proved to
be less concerned by "excessive"
government than by certain types of
interventions. They often ended up
promoting a stronger state designed
to regulate free markets, reduce ex­
penditures, and maintain law and
order.

"A HIGH VALUE-ADDED

SOCIETY"

For Quebec, however, this ideo­
logical explanation is not fully con­
vincing. After a brief flirtation with
privatization in the mid-1980s (some
may recall "I'Etat-provigo") , Que­
bec Liberals basically abandoned the
idea ofa clear right-wing orientation
in favour ofamore ambivalent, mid­
dle-of-the-road course of action.
Moreover, the notion that citizens
are all potential defrauders is more a
product of the 1990s than a creation
of the conservative 1980s.

In an as yet unpublished study of
the discourse of the Bourassa gov­
ernment, Gilles Bourque and Jacques
Beauchemin, both sociologists at the

Universite du Quebec a Montreal,
point to a deeper and more fascinat­
ing explanation of this recentevolu­
tion. When they submitted a series
of government documents to con­
tent analysis, Bourque and
Beauchemin found little reference
to core liberal values such as
progress, rationality, freedom, equal­
ity, or democracy. Even social ac­
tors tended to disappear in favour of
governmental institutions and pro­
grams. What remained were prob­
lems ofvarious types-ahighschool
drop-out rate, unemployment, vio­
lence, drugs, HIV, pollution-and
categories of the population to be
managed by a government commit­
ted to create a "high value-added
society" that could compete in world
markets. Members ofanational com­
munity defined by its identity have
been replaced by sub-groups with
problems; citizens of a state defined
by core democratic values have
given way to clients of a state that
manages services in the name of
competitiveness; individuals with
entitlements and rights have become
potential free-riders and cheaters.

Daniel Johnson's platform is in
keeping with this version of post­
modernity in which the very idea of
a collective project becomes an ob­
ject of derision. Entitled "Agir" (to
act), the Liberal program promises
action, but never explains clearly
the fundamental purpose of all this
action. By contrast, of course, the
Parti quebecois offers a full project.
To Daniel Johnson, such broad am­
bitions appear nothing short of irra­
tional. The sovereigntist option, he
stressed in a recent interview, is
imbued with "magical thinking."

The governments of Ontario and
British Columbia announced this
year that they would reinforce ef­
forts to uncover welfare cheaters.
While the proposals stopped short

Continued, see "Big Brother"
on page 110.
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.of focusing on visiting agents, they
gave rise to discourses similar to
that promoted by the Quebec gov­
ernment in recent years, and indi­
cated how disoriented New Demo­
crats have become. Citizens in these
two provinces should be attentive. If
the parallel is genuine, these gov­
ernments' new emphasis on con­
trols will not be confined to people
receiving social assistance.

Alain Noel is Assistant Professor,
Departement de science politique,
Universite de Montreal. Quebec
Report is a regular feature of
Canada Watch. •
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ONCE MORE FOR

GOD AND COUNTRY

by Roger Gibbins

Much as Canadians might wish to
ignore the fact, the national unity
debate is again coming to a simmer
as the Quebec provincial election
approaches. Should the pollsters be
right and the PQ win, the debate will
quickly come to a boil. Given ~is

unwelcome but probable scenano,
what is the western Canadian reac­
tion likely to be?

While this question is still hypo­
thetical, it is important nonetheless.
In a recent article on the future of
Quebec (Calgary Herald, April 7,
1994), Edmonton journalist Allan
Chambers argued convincingly that
in a sovereignty referendum, Que­
beckers will vote to stay in Canada
"if the national context is somewhat
welcoming." Stated more emphati­
cally, the outcome of the referen­
dum couldhinge as much upon opin­
ion outside Quebec as inside.

Ifthis line ofargument is correct,
and I suspect it is, the west could
play acritically important role given
the fact that unsympathetic noises
toward Quebec are most likely to
come from the west, and from the
region's Reform MPS in the House
of Commons. If history and recent
voting patterns provide a reliable
guide, the part of the country most
likely to bid Quebec "adieu" will be
the west.

THE KNEE-JERK REACTION

What, then, should we expect of
the immediate regional reaction to a
renewed national unity debate? Cer­
tainly, there will be unease with the

inevitable attempts by the federal
government to provide financial in­
centives for a no vote in the Quebec
sovereignty referendum, and, in­
deed; for a Liberal vote in the pro­
vincial election. Those incentives,
generously financed from a shrink­
ing public purse, will come as surely
as night follows day. There will also
be unease with the second inevita­
ble response by the federal govern­
ment, which will be to provide in­
formal ways to meet Quebec's con­
stitutional agenda.

It is unlikely, however, that this
immediate response will be crippling
to the federalist cause in Quebec. It
will be written offas little more than
conventional regional carping, the
presumed inability of westerners to
appreciate the larger interests of na­
tional unity. Nor is it certain that the
Reform party will be a major source
ofnegative cues for the Quebec elec­
torate. This will depend on whether
Preston Manning remains in firm
control of his party. If he does, then
it is likely that Reform will adopt a
conciliatory posture. Manning, after
all, has already committed the party
to expansion in Quebec.

If anything, it is likely to be the
Reform party itself, rather than the
federalist cause in Quebec, that could
be most damaged in the forthcoming
national unity scramble. In an envi­
ronment where the "maturity" of
national parties will be measured by
their willingness to pay tribute to the
nationalist impulse in Quebec, Re­
form runs a risk of being a casualty
in the national unity debate. It will be
the target of unrelenting attacks by
the federal Liberals as the latter
mobilize the traditional forces ofCa­
nadian nationalism in the defence of
God, country, and the Liberal party.

DEEPER SOURCES OF UNEASE

The most problematic western
Canadian response to a renewed
national unity debate is likely to be
indifference. Both the free trade
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agreement and NAFTA, which en­
joyed strong although not universal
support in the west, implicitly urged
Canadians to refocus their attention
and energies away from the national
community to the continental and
international economies. Western
Canadians have accepted this mes­
sage with enthusiasm and, as a re­
sult, are simply less interested in the
evolution of the Canadian federal
state.

The survival ofCanada, and Que­
bec's strategic threat to that sur­
vival, will not generate the same
intense, visceral reaction this time
around in the national unity debate.
This does not mean that western
Canadians do not care, but it also
does not mean that they are unlikely
to go out of their way to provide a
positive or comforting message to
Quebec. The danger is that regional
indifference may be interpreted as
hostility by Quebeckers.

Thus, the challenge for the sup­
porters of the federalist option in
Quebec will not be to ward off re­
gional hostility from the west, but to
penetrate a growing regional indif­
ference. More specifically, the task
will be to bring western Canadians
into the debate, and to do so in a
positive manner. Neither task will
be easy in a region whose mind and
heart is increasingly to be found
elsewhere.

Roger Gibbins is Professor and
Head ofthe Department ofPolitical
Science, University ofCalgary.

Western Report is a regular feature
ofCanada Watch. •
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THE ATTACK OF

THE BOND RATING

SERVICES
by Fred Lazar

DOWNGRADING OF

GOVERNMENT DEBT ACROSS

CANADA

Part of the federal government's
foreign debt was recently down­
graded. Last fall, Ontario's debt rat­
ing was downgraded. Indeed, most
governments across Canada have
been subjected to the same experi­
ence during the past few years. Vn­
fortunately, it appears that the fed­
eral and provincial governments
have become totally intimidated by
bondrating services, and, as a result,
they seem to be willing to consider
whatever measures they believe are
necessary to control their deficits
and maintain their credit ratings.

To preserve credit ratings, and
governments are not always suc­
cessful, during the past year, pro­
vincial governments' cumulative
deficit reduction strategies have re­
moved about 2 percent from the
spending stream in Canadaand have
contributed significantly to slowing
the rate of economic recovery.
Slower growth exacerbates the defi­
cit problem by reducing revenue
.growth and increasing the number
of VI and other social assistance
recipients.

The "financial" community now
seems to dictate the policy course
for governments in Canada. Panic
overwhelms policymakers when the
financial community warns ofcredit
downgrading. Rapid declines in the
value of the dollar create equally

outrageous panic since such moves
are interpreted by the same financial
community as confirmation of their
dire concerns with governmentdefi­
cits and debt.

Governments no longer appear to
respond to the electorate, but rather
to the dictates of the bond rating
services and "faceless" international
investors-a complete reversal of
democracy. Standard & Poor's is
not even a Canadian company, yet it
wields more influence than millions
of Canadians. The Bank of Canada,
byacquiescing to higherinterestrates
in order to support the dollar and
drawing arbitrary lines in the sand
around the dollar, encourages specu­
lation, adds unwarranted credibility
to the Cassandras ofgovernment fis­
cal irresponsibility, and makes defi­
cit reduction more difficult.

DEBUNKING THE CREDIT

RATING AGENCIES

But perhaps it is time for govern­
ments in this country to challenge
the credit rating agencies and their
followers in the financial commu­
nity. Saskatchewan and Newfound­
land have the lowest credit ratings
among the provinces and, as a re­
sult, are extorted into paying a sub­
stantial interest rate premium in or­
der to borrow. The downgrading of
Ontario's credit rating is expected
to cost Ontario taxpayers up to $25
million more a year in interest pay­
ments. The unnecessary upward
spike in Canadian interest rates, as a
result of the latest and assuredly not
the last "currency crisis," may cost
Canadian governments collectively
$5 to $15 billion, depending on how
long rates remain at the "post-cri­
sis" levels.

Are these risk premiums stem­
ming from downgrading of debt
warranted or are they just a form of
blackmail? Does anyone really ex-

Connnue~see"Bond

Ranng Services" on page 112.
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"Bond Rating Services,"
continuedfrom page 111.

pect the federal government to al­
low either Saskatchewan or New­
foundland to default on their debt?
Is Ontario any more likely to default
in the future because it has been
running $10 billion deficits for a
few years? Anyone who truly be­
lieves that Ontario, Saskatchewan,
Newfoundland, or even the Cana­
dian government, is more likely to
default in the future is in serious
need of therapy.

The higher risk premiums im­
posed on governments in Canada
are a case of theft on a grand scale
against Canadians. The resulting
policies demanded by the financial
community to avoid further black­
mail have imposedeven greatercosts
on Canada. Savings and loans insti­
tutions in the United States, and
trust companies in Canada, were run
by crooks or were just poorly man­
aged, and were operating on or be­
yond the brink of insolvency for
several years before they collapsed.
It is amazing that they were able to
attract billions of dollars in deposits
by offering a slight interestpremium
over the interest rates paid by larger,
more stable, and better managed de­
posit-taking institutions, justbecause
of the availability of government
guarantees (in the form of deposit
insurance). The financial commu­
nity, especially the brokers who ar­
ranged for massive infusions of de­
posits, were quite happy to partici­
pate in the charade. Fees are fees
and one should not look too closely
at how the ~oneys are used.

CHALLENGING THE AGENCIES

Governments in Canada should
challenge the bond rating agencies
and call the bluffs of the financial
community. I am sure that there is a
waiting listofcompanies who would
eagerly step forward to replace any
institution foolish enough to give up
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a lucrative position in issuing and/or
acting as a market-maker in Cana­
dian governments' bonds.

The rating agencies supposedly
predict the default probabilities on
various types of debt. But are they
capableofperforming this task well?
Michael Milken, the former junk
bond king, proved them wrong. He
made billions because of the inad­
equacies of these agencies in rating
the debt of smaller or lesser known
corporations. It would be interest­
ing to examine how successful these
agencies have been in predicting
defaults at the time ofnew issues of
debt, not after the fact, when the
financial problems of companies or
countries are widely known.

Despite the appearance of a thor­
ough and scientific approach to
evaluating risks (spreadsheets and
financial software can fool a lot of
people), these agencies are not ca­
pable of accurately assessing risks.
They do not have the ability to prop­
erly understand and evaluate corpo­
rate strategies and competitive be­
haviour. Indeed, anyone who is good
at this can make much more money
working for one of the major con­
sulting firms or other companies.
Moreover, these agencies under­
estimate the intelligence and ability
of the electorate to control wasteful
government initiatives and budget
deficits. But only the electorate
should have the opportunity to dic­
tate the trade-offs governments
should make.

THE FOIBLES OF THE BANKS

The problem with the rating agen­
cies is more pervasive. By offering a
solution to the free-rider problem
faced by investors in assessing credit
risks, they also provide financial in­
stitutions with an excuse for not do­
ing what the public implicitly expects
of them: namely, objectively and
thoroughly examining all lending
opportunities and estimating their
respective risks. The credit rating

agencies provide the way out from
fulfilling these responsibilities. It is
much cheaper not to build up the
credit rating functions within a finan­
cial institution and follow the leader
into the financial gimmick of the
day-the herd instinct run rampant.

Once again, fees are fees and the
taxpayer will end up picking up 40
to 50 percent of the losses anyway.
How else can one explain the third­
world loans in the 1970s, the oil­
patch loans in the 1970s and 1980s,
the real estate loans in the 1980s,
and so on? Senior executives in fi­
nancial institutions are paid a lot of
money to mess up continually on
these scales.

Thus, not only should govern­
ments challenge the reliability and
usefulness of the services provided
by the credit rating agencies, they
should also challenge the financial
institutions in this country to fulfill
their responsibilities. Maybe the fed­
eral government should consider re­
moving the right of these companies
to write off their losses on a wide
array of loans against their other
taxable income. It's bad enough that
taxpayers have to be hit with higher
interest costs because of the '~ob"

done by outsiders. It's even worse,
when we have to pick up the billion
dollar tab for bad real estate loans
and other mistakes that contribute
nothing to the prosperity of Canada.

I suspect that debt downgrading,
the absurd interest rate policies of
John Crow, and the tax write-offs
for massive loan losses by Canadian
financial institutions have probably
added $150 billion more to the ag­
gregate debt of governments in
Canada during the past six years.

Fred Lazar is an Associate Professor
ofEconomics, Faculty of
Administrative Studies and Faculty
ofArts, York University. Economic
Report is a regular feature of

Canada Watch. •
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TAXATION OF

CHILD SUPPORT
by Bruce Ryder

SINGLE MOTHERS ORGANIZE

To FIGHT DISCRIMINATION IN

INCOME TAX ACT

As sure as the arrival of spring, the
tax man cometh, but Susan
Thibaudeau, Barbara Schaff, and a
host of other single mothers across
the country will not be answering the
call to include as income the amount
of child support they have received
from their ex-partners. Their civil
disobedience has landed them in the
tax courts where they have argued,
thus far unsuccessfully, that the rel­
evant provisions of the Income Tax
Act constitute discrimination con­
trary to their Charter equality rights.
Thibaudeau and other single moth­
ers have also launched a class action
suit to recover damages from the
government for taxes that have been
collected through the allegedly un­
constitutional provisions.

INCLUSION-DEDUCTION

SCHEME

Sections 56 and 60 of the Income
TaxActprovide thatperiodic spousal
and child support payments made
pursuant to a court order or written
separation agreement are fully de­
ductible from the payer's taxable
income, and must be included in the
taxable income of the recipient. In
virtually all cases (98%), the direc­
tion of support is from men to
women.

The inclusion-deduction scheme
was originally enacted in 1942, re­
versing the previous situation in
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which alimony payments were nei­
ther deductible to the payer nor tax­
able income to the recipient. The
original rationale for the change was
to provide some relief to men with
alimony obligations who faced high
war-time marginal taxation rates.
The main rationale now offered in
support of maintaining the scheme
is that it provides an income-split­
ting subsidy that benefits parents
and children on family breakdown.
The female recipients ofsupport are
generally poorer than the male pay­
ers and thus frequently taxed at a
lowermarginal rate. Where the payer
is in a higher tax bracket than the
recipient, the inclusion-deduction
scheme is preferable to taxing the
income in the hands of the payer
because it leaves more money in the
hands of the broken family mem­
bers to assist them in the transition
to their new lives. The income-split­
ting subsidy is estimated to cost the
government $250 million annually.

CHARTER RULINGS IN

THIBAUDEAU AND SCHAFF

In two separate rulings in
Thibaudeau (1992) and Schaff
(1993), Tax Court judges rejected
arguments that the inclusion-deduc­
tion scheme discriminates against
single mothers and their children.
The judges found that the scheme
creates no burden or disadvantage,
but does create the potential for sub­
stantialbenefit through incomesplit­
ting. Thus, there was no "causal
nexus" between the scheme and the
relative poverty of households led
by divorced or separated women.

The courts acknowledged that the
inclusion-deductionpolicy operates
equitably in practice only if the tax
consequences of support payments
are accurately predicted at the time
the quantum of support is set in a
separation agreement or by court
order. In Schaffs case, the quantum
of child support had been set with-

out reference to tax consequences.
In Thibaudeau' s case, the family
courtjudgehad calculated child sup­
port in a manner that significantly
underestimated her tax liability. As
a result, both women were taxed
more than$1,000 annually onmoney
that was intended solely for child
support. However, the courts said
the proper remedy was not under
section 15 of the Charter; it was the
role of family courts to ensure that
support obligations are calculated in
a manner that takes full account of
the tax consequences.

THE NATURE OF THE

DISCRIMINATION

The Tax Court rulings that the
inclusion-deduction schemeimposes
no discriminatory burden on single
mothers are questionable. First of
all, the scheme places the risk of tax
consequences not being accurately
accounted for in setting the quantum
of child support solely on the custo­
dial parent. The possibility of re­
turning to family court for a revision
of the support order may reduce the
risk of error, but the necessity of
instigating such an action, and the
lack of any guarantee of success,
places a real burden on mothers in
SchaffsandThibaudeau' s situation.

Second, the current system pro­
motes and maintains the gender dis­
parity in the standard of living be­
tween custodial and non-custodial
households. The standard of living
of men tends to rise after divorce or
separation, while that ofwomen and
children tends to decline. The inclu­
sion-deduction schemeis implicated
in this phenomenon, because the
custodial parent's child support ex­
penses are not deductible. By allow­
ing non-custodial parents (mostly
fathers) to deduct child support pay­
ments from income, while limiting
custodial parents (mostly mothers)

Continued, see "Taxation ofChild
Support" on page 114.
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to generally less favourable tax cred­
its and family allowances, the tax
systemdisproportionately subsidizes
thechild support obligations ofmen.
Moreover, since all deductions op­
.erate as regressive subsidies, the
scheme benefits most those least in
need-namely, the wealthiest di­
vorced or separated fathers.

SPECULATIVE BENEFITS

The Thibaudeau and Schaff rul­
ings are now on their way to the
Federal Court of Appeal and the
issue will no doubt end up before the
Supreme Court of Canada. Hope­
fully, the appellate courts will grap­
ple more fully with the discrimina­
tory aspects of the current scheme.
However, as the recent Supreme
Court decision in Symes (1993)
illustrates, judges may be reluctant
to decide complex questions of tax
policy especially when their deci­
sions may have contradictory and
unpredictable results for members
of disadvantaged groups.

What would be the impact of the
removal of the inclusion-deduction
scheme for support payments? Such
a result would put more money in
the hands ofthe relatively few single
mothers, likeThibaudeau and Schaff,
whose quantum of support has been
calculated without adequate regard
to tax liability. However, for most
single mothers who receive support
payments that include a "gross-up"
to cover tax liability, a return to the
pre-1942 situation will not put more
money in their hands, and may actu­
ally create a risk of diminishing the
child support they receive. This risk
arises because fathers' ability to pay
will be reduced by the removal of
the deduction. The incentive placed
on fathers to comply with their obli­
gations will similarly be removed
with uncertain effects. Most single
mothers will be better offonly if the
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$250 million increase in govern­
mentrevenues thatwouldresultfrom
the abolition of the current inclu­
sion-deduction scheme is redirected
to the benefit of low-income house­
holds. Given the courts' inability to
direct such a transfer of funds, the
current equality litigation offers at
best speculative benefits for most
single mothers.

Bruce Ryder is an Associate

Professor at Osgoode Hall Law

School, York University. Legal

Report is a regular feature of

Canada Watch. •

THE MONTH IN

REVIEW
by Michael Rutherford

INDIAN AFFAIRS To BE

DISMANTLED IN MANITOBA

Department of Indian Affairs Min­
ister Ron Irwin announced on
March 9 that he had begun negotia­
tions to dismantle his department in
Manitoba and transfer its responsi­
bilities to Manitoba bands. Irwin
hopes that the transfer will serve as
a model for the rest of the country.

LABOUR REFORM IN

SASKATCHEWAN

Saskatchewan may become the first
province to require companies to
pay benefits to part-time employ­
ees. The Saskatchewan government
introduced the proposed changes to
the Saskatchewan Labour Standards
Act on March 11.

DAMAGES AWARDED IN

TAINTED BLOOD CASE

On March 14, a judge awarded
Rochelle Pittman and herfour chil­
dren more than $500,000 after find­
ing that the Canadian Red Cross
Society, the Toronto Hospital, and
the Pittman physician had a duty to
warn her husband that he might have
received an HIV-positive blood
transfusion. Had he been told,
Kenneth Pittman might have lived
two years longer and might have
avoided infecting his wife. The de­
cision came the day before a provin­
cial deadline requiring blood-trans­
fusion HIV victims, or those in­
fected by them, to accept a compen­
sation package that would bar them
from launching lawsuits.

Canada Watch
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EXPULSION NOTICES

AT KAHNAWAKE

On March 14, the band council
of the Kahnawake Reserve near
Montreal published a list of 143
non-status residents who are being
asked to leave the reserve. The band
council, which has the right to expel
non-status residents under the In­
dian Act, wants to protect what it
calls the "genetic quality" of the
community.

SOCRED MLAs JOIN

B.C. REFORM PARTY

Three Social Credit MLAs joined
the RC. Reform party on March 14,
rebuffing an invitation by Gordon
Campbell to join his provincial
Liberals. The B.C. Reform party
does not have the support of federal
Reform leader Preston Manning.

SOLDIER GUILTY IN

SOMALI'S DEATH

On March 16, a court-martial found
Private Elvin Kyle Brown guilty of
manslaughter and torture in connec­
tion with the death of a Somali,
Shidane Arone, who was killed
while in the custody ofthe Canadian
Airborne Regiment in Somalia last
year. Brown was later sentenced to
five years in prison and dismissed
with disgrace.

CONSERVATIVES WIN

ONTARIO By-ELECTION

Progressive Conservative Chris
Hodgson won an upset victory over
his Liberal opponent in a March 17
provincial by-election in the central
Ontario riding of Victoria­
Haliburton. The victory followed a
Conservative advertising campaign
critical ofthe governing NDP' s plan
for same-sex benefits, which the
Liberals also support. The NDP was
a distant third in the voting.

April 1994

B.C. LOGGERS DESCEND

ON VICTORIA

Between 15,000 and 20,000 loggers
arrived in Victoria on March 21 to
stage a mass demonstration against ­
proposals to reduce logging on
Vancouver Island. The loggers
rallied on the lawn of the B.C.
legislature to protest a land-use plan
put together by the NDP govern­
ment's Commission on Resources
and Environment.

NAFTA AGENCY GOES

TO MONTREAL

The federal governmentchoseMon­
treal over 24 other cities as the sight
of a NAFfA environmental watch­
dog agency, the Commission for
Environmental Cooperation. The
decision on March 28 received a
hostile reaction from some politi­
cians outside Quebec, including
Ontario Premier Bob Rae and Al­
berta premier Ralph Klein.

HYDRO-QUEBEC LOSES

CONTRACT

The New York Power Authority's
board oftrustees voted on March 29
to cancel a $5 billion (U.S.) contract
withHydro-Quebec. Hydro-Quebec
officials said that the lost contract
would mean a one-year delay in
construction of the multidam Great
Whale project, which the utility
plans to begin at the end of the
decade.

RYAN QUITS POLITICS

Quebec Liberal Cabinet minister
Claude Ryan announced on March
31 that he will not run in this year's
provincial election. Ryan's decision
ends a 16-yearpoliticalcareer, which
included a 4-yearperiod as leader of
the provincial Liberals from 1978 to
1982.

FISHING SHIP SEIZED OFF

NEWFOUNDLAND

The Kristina Logos, a Canadian­
ownedfishing vessel flying thePana­
manian flag, was boardedand seized
in international waters off New­
foundland onApril 2. FisheriesMin­
ister Brian Tobin said that the ac­
tion was the first step in an aggres­
sive enforcement ofan international
moratorium on endangered fish
stocks.

Michael Rutherford is an MA student
in Political Science at York
University. CW Update is a regular

feature ofCanada Watch. •
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SUPREME COURT WATCH

A digest of recent significant decisions of
the Supreme Court of Canada

Brown v. B.C.
March 17, 1994

In a case involving a British Columbia man, Montague
Brown, who was injured when his car spun out of
control on an icy highway, the Supreme Court of
Canada ruled that the provincial government could not
be held liable in negligence for making a policy deci­
sion to leave road crews on the summer maintenance
schedule and carry out sanding under those hours into
November.

Swinamen v. A.G. Nova Scotia
March 24, 1994

Inacase involving a NovaScotiaman, PatrickSwinamer,
who became a paraplegic when a tree fell onto a public
highway, the Supreme Court of Canada ruled that the
Nova Scotia government could be sued only if it was
negligent in carrying out its insp~ction policy. The tree
that fell appeared to be in good health and was not an
apparent source of danger.

The Queen v. Finta
March 24, 1994

The Supreme Court of Canada voted 4-3 to uphold the
1989jury acquittal ofImre Finta on charges ofunlawful
confinement, kidnapping, robbery, and manslaughter
of Hungarian Jews in 1944. At the same time, the court
ruled that the 1987 federal war-crimes legislation, un­
der which Finta was charged, was constitutional.
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PARLIAMENTARY UPDATE

Bill C-3: An Act to amend the Federal­
Provincial Fiscal Arrangements and Federal
Post-Secondary Education and Health
Contributions Act.
This Act renews the federal government's equalization
program for another five years. The Act provides for a
ceiling on equalization payments that limits the cumu­
lative growth in payments to no more than the growth of
the economy from the base year of 1992-93.

House of Commons 1st reading: January 25/94

2nd reading: February 9/94

3rd reading: March 9/94

1st reading: March 15/94

2nd reading: March 17/94

3rd reading: March 23/94

Royal assent: March 24/94

Bill C-8: An Act to amend the Criminal Code
and the Coastal Fisheries Protection Act.

This Act clarifies the rules governing the use offorce by
police officers or anyone lawfully assisting them in the
pursuit of a fleeing suspect. The Act would permit the
use of as much force as necessary to prevent the escape
ofdangerous suspects when no other less violent means
are available. The Act also provides for the use of force
by protection officers who attempt to disable fleeing
foreign fishing vessels.

House of Commons 1st reading: February 4/94

2nd reading: February 14/94

(Reported from committee without amendments on
March 24, 1994.)

Bill C-l8: An Act to suspend the operation of
the Electoral Boundaries Readjustment Act.
This Actsuspends the operation ofthe Electoral Bounda­
ries Readjustment Act for 24 months and dismantles the
existing 11 electoral boundaries commissions. The Act
further provides for the establishment of new commis­
sions within 60 days after the 24-month suspension
period is over.

House of Commons 1st reading: March 18/94

2nd reading: March 24/94

(Reported from committee without amendment on
March 25, 1994.)
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